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incorporation or by-laws or equivalent organizational documents except that Duke Energy may amend its amended and restated

certificate of incorporation in connection with the reverse stock split in respect of Duke Energy common stock as required by the

merger agreement

declare set aside or pay any dividends on or make other distributions in respect of any of its capital stock other than regular quarterly

cash dividends as described under the heading Coordination of Dividends and certain other specified exceptions

split combine reclassify or take similar action with respect to any of its capital stock or share capital

issue or authorize or propose the issuance of any other securities in respect of in lieu of or in substitution for shares of its capital stock

or comprised in its share capital

adopt plan of complete or partial liquidation or resolutions providing for or authorizing such liquidation or dissolution merger

consolidation restructuring recapitalization or other reorgathzation

repurchase or otherwise acquire any shares of its capital stock or any option with respect to its capital stock subject to specified

exceptions

with respect to Duke Energy bind Duke Energy to any restriction not in existence as of January 2011 on the payment by Duke

Energy of dividends and distributions on Duke Energy common stock

issue deliver or sell or authorize or propose the issuance delivery or sale of any shares of its capital stock or any option with respect

thereto or modify or amend any right of any holder of outstanding shares of their capital stock or any option with respect thereto other

than in connection with equity-based benefit plans and restricted stock and equity awards under certain circumstances

make capital expenditures or acquisitions in excess of in the case of Duke Energy $300 million and in the case of Progress Energy

$150 million or outside of certain specified geographic areas

sell lease or grant any security interest in or otherwise dispose of or encumber any of its assets or properties if the aggregate value of all

such dispositions exceeds or may exceed

in the case of Duke Energy $300 million no more than $150 million of which may be for any disposition or series of related

dispositions of any person asset or properly located outside the United States and

in the case of Progress Energy in the aggregate $150 million

incur or guarantee any indebtedness other than specific classes of indebtedness guarantees and letters of credit each in the ordinary

course of business ii borrowings under existing credit facilities or replacement facilities iii indebtedness incurred in connection

with the refunding or refinancing of existing indebtedness iv indebtedness incurred to finance acquisitions pennitted by the merger

agreement or indebtedness assumed in relation thereto other indebtedness in an aggregate principal amount not to exceed in the

case of Duke Energy $500 million and in the case of Progress Energy $250 million vi guarantees or other credit support issued

pursuant to energy price risk management or marketing positions established prior to January 2011 and vii indebtedness owed to

any direct or indirect wholly-owned subsidiary of the party or in the case of subsidiary of party to such party

make any loans or advances to any other person other than in the ordinary course of business consistent with past practice ii to

any direct or indirect wholly-owned subsidiary of party or in the case of subsidiary of party to such party or iii as required

pursuant to any obligation in effect as of January 2011

pennit any material change in policies relating to energy price risk management or marketing of energy other than as result of

acquisitions or capital expenditures pennitted under the merger agreement or enter into certain traisactions in commodities exchange

traded futures and options or made over the counter other than as pennitted by the respective partys risk management guidelines
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enter into adopt amend or tenninate any employee benefit plaI or other agreement arrangement plan or policy between the party or

one of its subsidiaries and one or more of its directors officers or employees

except for nonnal increases in the ordinary course of business consistent with past practice increase in any maimer the compensation or

fringe benefits of any director executive officer or other employee or pay any benefit not required by any plan or arrangement in effect
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as of January 82011

change its accounting methods in way that materially affects reported consolidated assets liabilities or results of operations except as

required by law or GAAP

except as could not reasonably be expected to have material adverse effect on such party settle any claim action or proceeding

relating to taxes or make any tax election

waive release assign settle or compromise any claim action or proceeding with respect to the payment of monetary damages for

an amount greater than its reserves or exceeding in the case of Duke Energy $30 million individually or $100 million in the aggregate

and in the case of Progress Energy $15 million individually or $50 million in the aggregate in each case during any consecutive

twelve-month period and iiwith respect to non-monetary tenns and conditions therein that results in the imposition of or requirement

of actions that would reasonably be expected individually or in the aggregate to have material adverse effect on such party

enter into any contract that would materially restrict after completion of the merger Duke Energy and its subsidiaries including

Piogiess Eneigy with iespect to engaging oi competing in iny line of business oi in iny geogiaphic mcd

other than in the ordinary course of business with respect to Progress Energy and generally for Duke Energy waive release or assign

any material rights or claims under or materially modify or tenninate any contract that is material to such party and its subsidiaries

taken as whole in any maimer that is materially adverse to such party or which would prevent or materially delay the

completion of the merger and the other transactions contemplated by the merger agreement except with respect to any contract

pennitted under specified provisions of the merger agreement

Each party will use its reasonable best efforts subject to and in accordance with applicable law to take or cause to be taken promptly all

actions and to do or cause to be done promptly and to assist and cooperate with the other parties in doing all things necessary proper or

advisable to complete and make effective the merger and the other transactions contemplated by the merger agreement For purposes of the merger

agreement reasonable best efforts does not include and will not require any party to take any action that would have burdensome effect as

we explain that tenn above under the heading Conditions to Completion of the Merger above
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UNAUDITED PRO FORMA CONDENSED COMBINED CONSOLIDATED FINANCIAL INFORMATION

The Unaudited Pro Fonna Condensed Combined Consolidated Financial Statements which we refer to as the pro fonna financial

statements have been primarily derived from the historical consolidated financial statements of Duke Energy and Progress Energy incorporated by

reference into this document

The Unaudited Pro Fonna Condensed Combined Consolidated Statement of Operations which we refer to as the pro fonna statement of

operations for the year ended December 31 2010 gives effect to the merger as if it were completed on January 2010 The Unaudited Pro Forma

Condensed Combined Consolidated Balance Sheet which we refer to as the pro fonna balance sheet as of December 31 2010 gives effect to the

merger as if it were completed onDecember 31 2010

The merger agreement provides that each outstanding share of Progress Energy common stock other than shares owned by Progress Energy

other than in fiduciary capacity Duke Energy or Diamond Acquisition Corporation which will be cancelled will be converted into the right to

receive 2.6125 shares of Duke Energy common stock subject to appropriate adjustment for reverse stock split of the Duke Energy common stock

as contemplated in the merger agreement and with cash generally to be paid in lieu of fractional shares The exchange ratio will be adjusted

proportionately to reflect -for-3 reverse stock split with respect to the issued and outstanding Duke Energy common stock that Duke Energy

plais to implement prior to and conditioned on the completion of the merger The resulting adjusted exchange ratio will be 0.87083 of share of

Duke Energy common stock for each share of Progress Energy common stock The pro fonna statement of operations illustrates pro fonna

earnings per common share and weighted average common shares outstanding based both on the unadjusted exchange ratio of 2.6125 and the

reverse stock split adjusted exchange ratio of 0.87083

The historical consolidated financial infonnation has been adjusted in the pro fonna financial statements to give effect to pro fonna events

that are directly attributable to the merger factually supportable and with respect to the statement of operations expected to have

continuing impact on the combined results of Duke Energy and Progress Energy As such the impact from merger related expenses is not included

in the accompanying pro fonna statement of operations However the impact of these expenses is reflected in the pro fonna balance sheet as an

increase to accounts payable and decrease to retained earnings

The pro fonna financial statements do not reflect any cost savings or associated costs to achieve such savings from operating efficiencies

e.g savings related to fuel and joint dispatch of the combined entitys generation or synergies that could result from the merger Further the pro

fonna financial statements do not reflect the effect of any regulatory actions that may impact the pro fonna financial statements when the merger is
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completed In addition the pro fonna financial statements do not purport to project the future financial position or operating results of the

combined company Transactions between Progress Energy and Duke Energy during the periods presented in the pro fonna financial statements

have been eliminated as if Duke Energy and Progress Energy were consolidated affiliates during the periods

United States generally accepted accounting principles require that one party to the merger be identified as the acquirer In accordance with

these standards the merger of Duke Energy and Progress Energy will be accounted for as an acquisition of Progress Energy common stock by

Duke Energy and will follow the acquisition method of accounting for business combinations The purchase price ultimately will be detennined on

the acquisition date based on the fair value of the shares of Duke Energy common stock issued in the merger The purchase price for the pro fonna

financial statements is based on the closing price of Duke Energy common stock on the NYSE on March 10 2011 of $1 8.32 per share and the

exchange of Progress Energys outstanding shares of common stock for the right to receive 2.6125 shares of Duke Energy common stock refer to

Note to the pro fonna financial statements for additional infonnation related to the preliminary purchase price
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Assumptions and estimates underlying the pro fonna adjustments are described in the accompanying notes which should be read in

connection with the pro fonna financial statements Since the pro fonna financial statements have been prepared based on preliminary estimates

the final amounts recorded at the date of the merger may differ materially from the infonnation presented These estimates are subject to change

pending further review of the assets acquired and liabilities assumed and the final purchase price

The pro fonna financial statements have been presented for illustrative purposes only and are not necessarily indicative of results of

operations and financial position that would have been achieved had the pro fonna events taken place on the dates indicated or the future

consolidated results of operations or financial position of the combined company

The following pro fonna financial statements should be read in conjunction with

the accompanying notes to the pro fonna financial statements

the separate historical consolidated financial statements of Duke Energy as of and for the year ended December 31 2010 included in

Duke Energys Fonn 10-K and incorporated by reference into this document

the separate historical consolidated financial statements of Progress Energy as of and for the year ended December 31 2010 included in

Progress Energys Fonn 10-K and incorporated by reference into this document and

the other infonnation contained in or incorporated by reference into this document
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DUKE ENERGY CORPORATION AND PROGRESS ENERGY INC
UNAUDITED PRO FORMA CONDENSED COMBINED CONSOLIDATED STATEMENT OF OPERATIONS

For the Year Ended December 31 2010

In millions except per share amounts

Duke Energy Progress Energy Pto Forma Pto Forma

Corporation 3a Inc 3a Adjuslments Note Combined

Operating Revenues

Regulated electric 10723 10176 30 20869

Non-regulated electric natural gas and other 2930 14 2944

Regulated natural gas 619 619

Total operating revenues 14272 10190 30 24432

Operating Expenses

Fuel used in electric generation and purchased

power regulated 3345 4579 30 7894

Fuel used in electric generation and purchased

power non-regulated 1199 1199

Cost of natural gas and coal sold 381 381

Operation maintenance and other 3825 2043 5868
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Depreciation and amortization 1786 920 2706

Property and other taxei 702 580 1.282

Goodwill and other impainnent charges 726 10 736

Total operating expenses 11964 8132 30 20066

Gains Losses on Sales of Other Assets and Other

net 153
________

149

Operating Income 2461 2054
________

4515

Other Income and Expenses Net 589 99 688

Interest Expense 840 747 65 1522

Income From Continuing Operations Before Income

Taxes 2210 1406 65 3681

Income Tax Expense From Continuing Operations 890 539 26 1455

Income From Continuing Operations 1320 867 39 2226

Less Net Income From Continuing Operations

Attributable to Noncontrolling Interests 10

Net Income From Continuing Operations

Attributable to Controlling Interests 1317 860 39 2216

Earnings Per Common Share and Common Shares Outstanding Assuming Unadjusted Exchange Ratio of 2.6125

Basic Earnings Per Share From Continuing

Operations Attributable to Common
Shareholders 1.00 2.96 1.06

Diluted Earnings Per Share From Continuing

Operations Attributable to Common
Shareholders 1.00 2.96 1.06

Weighted Average Common Shares Outstanding

Basic 1318 291 478 2087

Diluted 1319 291 478 2088

Pro Forma Earnings Per Common Share and Common Shares Outstanding Assuming Exchange Ratio of 0.87083 Adjusted for 1-for-3

Reverse Stock Split

Basic Earnings Per Share From Continuing

Operations Attributable to Common
Shareholders 3.00 2.96 3.18

Diluted Earnings Per Share From Continuing

Operations Attributable to Common
Shareholders 3.00 2.96 3.18

Weighted Average Common Shares Outstanding

Basic 439 291 35 695

Diluted 440 291 35 696

See accompanying Notes to the Unaudited Pro Fonna Condensed Combined Consolidated Financial Statements which are an integral part of these

statements
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DUKE ENERGY CORPORATION AND PROGRESS ENERGY INC
UNAUDITED PRO FORMA CONDENSED COMBINED CONSOLIDATED BALANCE SHEET

As of December 31 2010

In millions

Duke Energy Progress Energy Pro Forma Pro Forma

Corporation 3a Inc 3a Adjustments Note Combined

ASSETS

Current Assets

Cash and cash equivalents 1670 611 2281

Receivables net 2157 1033 3182
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Inventory 1318 1226 2537

Other 1.078 606 126 g1n 1.558

Total current assets 6223 3476 141 9558

Investments and Other Assets

Nuclear decommissioning trust funds 2014 1571 3585

Goodwill 3858 3655 4297 11810

Other 3392 479 29 Di 3900

Total investments and other assets 9264 5705 4326 19295

Property Plant and Equipment

Cost 58539 33920 92459

Less accumulated depreciation and amortization 18195 12510
________

30705

Net properly plant and equipment 40344 21410
_________

61754

Regulatory Assets and Deferred Debits 3259 2463 716 gln 6438

Total Assets 59090 33054 4901 97045

LIABILITIES AND EQUTTY
Current Liabilities

Accounts payable 1587 994 82 jl 2663

Current maturities of long-tenn debt 275 505 16 796

Other 2035 1456 71 3420

Total current liabilities 3897 2955 27 6879

Long-term Debt 17935 12348 1075 31358

Deferred Credits and Other Liabilities

Deferred income taxes 6978 1696 126 8548

Investment tax credits 359 110 469

Asset retirement obligations 1816 1200 3016

Other 5452 4625 95 00 9982

Total deferred credits and other liabilities 14605 7631 221 22015

Commitments and Contingencies

Preferred Stock of Subsidiaries 93 93

Equity

Common Stock 7343 7342
Additional paid-in capital 21023 14097 35120

Retained earnings 1496 2805 2860 1441

Accumulated other comprehensive income loss 125 125

Total shareholders equity 22522 10023 4020 36565

Noncontrolling interests 131 135

Total equity 22653 10027 4020 36700

Total Liabilities and Equity 59090 33054 4901 97045

See accompanying Notes to the Unaudited Pro Fonna Condensed Combined Consolidated Financial Statements which are an integral part of these

statements
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NOTES TO UNAUDITED PRO FORMA CONDENSED COMBINED CONSOLIDATED
FINANCIAL STATEMENTS

Note Basis of Pro Forma Presentation

The pro fonna statement of operations for the year ended December 31 2010 gives effect to the merger as if it were completed on January

2010 The pro fonna balance sheet as of December 31 2010 gives effect to the merger as if it were completed on December 31 2010

The pro fonna financial statements have been derived from the historical consolidated financial statements of Duke Energy and Progress

Energy that are incorporated by reference into this document Assumptions and estimates underlying the pro forma adjustments are described in

these notes which should be read in conjunction with the pro fonna financial statements Since the pro fonna financial statements have been

prepared based upon preliminary estimates the final amounts recorded at the date of the merger may differ materially from the infonnation
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presented These estimates are subject to change pending further review of the assets acquired and liabilities assumed

The merger is reflected in the pro fonna financial statements as an acquisition of Progress Energy by Duke Energy based on the guidance

provided by accounting standards for business combinations Under these accounting standards the total estimated purchase price is calculated as

described in Note to the pro fonna financial statements and the assets acquired and the liabilities assumed have been measured at estimated fair

value For the purpose of measuring the estimated fair value of the assets acquired and liabilities assumed Duke Energy has applied the accounting

guidance for fair value measurements Fair value is defined as the price that would be received to sell an asset or paid to traisfer liability in an

orderly transaction between market participants as of the measurement date The fair value measurements utilize estimates based on key

assumptions of the merger including historical and current market data The pro forma adjustments included herein are preliminary and will be

revised at the time of the merger as additional infonnation becomes available and as additional analyses are perfonned The final purchase price

allocation will be detennined at the time that the merger is completed and the final amounts recorded for the merger may differ materially from the

infonnation presented

Estimated transaction costs have been excluded from the pro fonna statement of operations as they reflect non-recurring charges directly

related to the merger However the anticipated traisaction costs are reflected in the pro fonna balance sheet as an increase to accounts payable and

decrease to retained earnings

The pro fonna financial statements do not reflect any cost savings or associated costs to achieve such savings from operating efficiencies

e.g savings related to fuel and joint dispatch of the combined entitys generation synergies or other restructuring that could result from the

merger Further the pro fonna financial statements do not reflect the effect of any regulatory actions that may impact the pro fonna financial

statements when the merger is completed

Progress Energys regulated operations comprise electric generation traismission and distribution operations These operations are subject to

the rate-setting authority of the Federal Energy Regulatory Commission the North Carolina Utilities Commission the Public Service Commission

of South Carolina and the Florida Public Service Commission and are accounted for pursuant to U.S generally accepted accounting principles

including the accounting guidance for regulated operations The rate-setting and cost recovery provisions currently in place for Progress Energys

regulated operations provide revenues derived from costs including return on investment of assets and liabilities included in rate base Thus the

fair values of Progress Energys tangible and intangible assets and liabilities subject to these rate-setting provisions approximate their carrying

values and the pro fonna financial statements do not reflect any net adjustments related to these amounts
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NOTES TO THE UNAUDITED PRO FORMA CONDENSED
COMBINED CONSOLIDATED FINANCIAL STATEMENTS Continued

Note Preliminary Purchase Price

The merger agreement provides that each outstanding share of Progress Energy common stock other than shares owned by Progress Energy

other than in fiduciary capacity Duke Energy or Diamond Acquisition Corporation which will be cancelled will be converted into the right to

receive 2.6125 shares of Duke Energy common stock subject to appropriate adjustment for reverse stock split of the Duke Energy common stock

as contemplated in the merger agreement and with cash generally to be paid in lieu of fractional shares Each outstanding option to acquire and

each outstanding equity award relating to one share of Progress Energy common stock will be converted into an option to acquire or an equity

award relating to 2.61 25 shares of Duke Energy common stock as applicable subject to appropriate adjustment for the reverse stock split The

exchange ratio will be adjusted proportionately to reflect -for-3 reverse stock split with respect to the issued and outstanding Duke Energy

common stock that Duke Energy plans to implement prior to and conditioned on the completion of the merger The resulting adjusted exchange

ratio is 0.87083 of share of Duke Energy common stock for each share of Progress Energy common stock

The purchase price for the merger is estimated as follows shares in thousands

Adjusted to

Reflect Reverse

Stock Split

Progress Energy shares outstanding as of December 31 2010 293202 293202

Exchange ratio 2.6125 0.87083

Duke Energy shares issued for Progress Energy shares outstanding 765990 255329

Closing price of Duke Energy common stock onMarch 10 2011 18.32 54.96

Purchase price in millions for common stock 14033 14033

Fair value of outstanding earned stock compensation awards in millions 65 65

Total estimated purchase price in millions 14098 14098
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The preliminary purchase price was computed using Progress Energys outstanding shares as of December 31 2010 adjusted for the

exchange ratio The preliminary purchase price reflects the market value of Duke Energys common stock to be issued in connection with the

merger based on the closing price of Duke Energys common stock on March 10 2011 The preliminary purchase price also reflects the total

estimated fair value of Progress Energy stock compensation awards outstanding as of December 31 2010 excluding the value associated with

employee service yet to be rendered

The preliminary purchase price as adjusted for the reverse stock split assumes that the reverse stock split will result in the price of Duke

Energy common stock increasing by factor of It should be noted that there is no guarantee that the Duke Energy reverse stock split will result

in proportionate increase in the market price of Duke Energy common stock

The preliminary purchase price will fluctuate with the market price of Duke Energys common stock until it is reflected on an actual basis

when the merger is completed An increase or decrease of 20 percent in Duke Energys common share price from the price used above would

increase or decrease the purchase price by approximately $2800 million
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NOTES TO THE UNAUDITED PRO FORMA CONDENSED
COMBINED CONSOLIDATED FINANCIAL STATEMENTS Continued

Note Adjustments to Pro Forma Financial Statements

The pro fonna adjustments included in the pro fonna financial statements are as follows

Duke Energy andProgress Energy historical presentation The accompanying pro fonna statement of operations excludes the results of

discontinued operations Based on the amounts reported in the consolidated statements of operations and balance sheets of Duke Energy and

Progress Energy as of and for year ended December 31 2010 certain financial statement line items included in Progress Energys historical

presentation have been reclassified to confonn to corresponding financial statement line items included in Duke Energys historical presentation

These reclassifications have no material impact on the historical operating income net income from continuing operations attributable to

controlling interests total assets liabilities or shareholders equity reported by Duke Energy or Progress Energy

Additionally based on Duke Energys review of Progress Energys summary of significant accounting policies disclosed in Progress

Energys financial statements and preliminary discussions with Progress Energy management the nature and amount of any adjustments to the

historical financial statements of Progress Energy to confonn its accounting policies to those of Duke Energy are not expected to be material

Upon completion of the merger further review of Progress Energys accounting policies and financial statements may result in revisions to

Progress Energys policies and classifications to confonn to Duke Energy

The allocation of the preliminary purchase price to the fair values of assets acquired and liabilities assumed includes pro fonna adjustments

to reflect the fair values of Progress Energys assets and liabilities The allocation of the preliminary purchase price is as follows in millions

Current Assets 3300

Properly Plant and Equipment Net 21410

Goodwill 7952

Other Long-Tenn Assets excluding Goodwill 5256

Total Assets 37918

Current Liabilities including Current Maturities of Long-Tenn Debt 2892
Long-Tenn Liabilities and Preferred Stock 7505
Long-Tenn Debt 13423
Total Liabilities and Preferred Stock 23820
Total Estimated Purchase Price in millions 14098

Adjustments to Pro Forma Condensed Combined Consolidated Statement of Opera tions

OperatingRevenues RegulatedElectric and OperatingExpenses Fuel Used in Electric Generation andPurchase Power Regulated

Primarily reflects the elimination of electric transmission transactions between Duke Energy and Progress Energy that occurred during 2010 as if

Duke Energy and Progress Energy were consolidated affiliates during the period

Interest Expense The net adjustment amount reflects reduction in interest expense as result of the amortization of the pro fonna fair

value adjustment of Progress Energys parent company debt $57 million for the year ended December 31 2010 and the elimination of

amortization of deferred costs related to this debt $8 million for the year ended December 31 2010 The effect of the fair value adjustment is
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being amortized
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NOTES TO THE UNAUDITED PRO FORMA CONDENSED
COMBINED CONSOLIDATED FINANCIAL STATEMENTS Continued

over the remaining life of the individual debt issuances with the longest amortization period being approximately 28 years The final fair value

detennination of the debt will be based on prevailing market interest rates at the completion of the merger and the necessary adjustment will be

amortized as reduction in the case of premium to book value or an increase in the case of discount to book value to interest expense over

the remaining life of the individual debt issuances The portion of the adjustment related to Progress Energys regulated company debt is offset by

net increase to regulatory assets and amortization of these adjustments $84 million for the year ended December 31 2010 will offset each other

with no effect on earnings

Income Tax Expense The pro fonna adjustments include the income tax effects of the pro fonna adjustments calculated using an

estimated statutory income tax rate of 39%

Shares Outstanding Reflects the elimination of Progress Energys common stock and the issuance of approximately 766 million common
shares of Duke Energy using the unadjusted exchange ratio of 2.6125 or 255 million shares using the adjusted exchange ratio of 0.87083 The

adjusted exchange ratio of 0.87083 reflects the plaimed -for-3 reverse stock split as discussed in Note This share issuance does not consider

that fractional shares will be paid in cash as applicable

The pro fonna weighted average number of basic shares outstanding is calculated by adding Duke Energys weighted average number of

basic shares outstanding for the year ended December 31 2010 presented without consideration of the plaimed reverse stock split and also

presented to adjust for the plaimed reverse stock split and the number of Duke Energy shares expected to be issued to Progress Energy

shareholders as result of the merger presented without consideration of the plaimed reverse stock split and also presented to adjust for the

plaimed reverse stock split The pro fonna weighted average number of diluted shares outstanding is calculated by adding Duke Energys

weighted average number of diluted shares outstanding for the year ended December 31 2010 presented without consideration of the plaimed

reverse stock split and also presented to adjust for the plaimed reverse stock split and the number of Duke Energy shares expected to be issued as

result of the merger presented without consideration of the plaimed reverse stock split and also presented to adjust for the plaimed reverse stock

split

Adjusted to

Reflect Reverse

Year Ended December 31 2010 Stock Split

Basic millions

Duke Energy weighted average shares outstanding 1318 439

Equivalent Progress Energy common shares after exchange 766 255

Progress Energy employee equity-based awards outstanding

2087 695

Diluted millions

Duke Energy weighted average shares outstanding 1319 440

Equivalent Progress Energy common shares after exchange 766 255

Progress Energy employee equity-based awards outstanding

2088 696

Refer to Note for supporting calculation

Adjustments to Pro Forma Condensed Combined Consolidated Balance Sheet

Inventory Emission allowances and renewable energy certificates accounted for as inventory by Progress Energy have been reclassified

as intangible assets within Investments and Other Assets Other to confonn to Duke Energys accounting policy decrease of $7 million

145

Table of Contents

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3241



Form S-4

NOTES TO THE UNAUDITED PRO FORMA CONDENSED
COMBINED CONSOLIDATED FINANCIAL STATEMENTS Continued

Regulatory Assets and Deferred Debits Includes pro fonna net increase to regulatory assets $9 million in other current assets and $610

million in regulatory assets and deferred debits to reflect the fair values of debt instruments of Progress Energys regulated subsidiaries an
increase to current maturities of long -tenn debt and long-tenn debt of $9 million and $610 million respectively as described in Note 3m An

estimate of the future amortization of this regulatory asset fair value adjustment over the next five years which will offset portion of the debt fair

value adjustment amortization related to regulated operations described in Note 3m is as follows in millions

Preliminary Annual

Amortization pre

tax

2011 82

2012 71

2013 51

2014 42

2015 36

Also regulatory assets and deferred debits were reduced by $21 million to eliminate deferred costs on parent company debt Additional

adjustments to regulatory assets are discussed in Note 31 decrease to regulatory assets of $18 million and Note 3n increase in regulatory

assets of $145 million

GoodwilL Reflects the preliminary estimate of the excess of the purchase price paid over the fair value of Progress Energys identifiable

assets acquired and liabilities assumed The estimated purchase price of the transaction based on the closing price of Duke Energys common stock

on the NYSE on March 10 2011 and the excess purchase price over the fair value of the identifiable net assets acquired is calculated as follows in

millions

Preliminary purchase price $14098

Less Fair value of net assets acquired 6146
Less Progress Energy existing goodwill 3655
Pro fonna goodwill adjustment 4297

The goodwill resulting from the merger based on the preliminary purchase price is estimated to be $7952 million

Other Long- Term Assets Represents the pro fonna adjustment to reflect the fair value of Progress Energys emission allowances and

renewable energy certificates at current market prices increase of $22 million offset with an increase in regulatory liabilities Also includes the

reclassification of emission allowances and renewable energy certificates from inventory increase of $7 million

Accounts Payable Represents the accrual for estimated non-recurring merger transaction costs of $90 million for the combined companies

to be incurred after December 31 2010 Also refer to Note 3n

Deferred Income Taxes Primarily represents the estimated net deferred tax asset based on the estimated post-merger composite domestic

statutory tax rate of 39% multiplied by the fair value adjustments recorded to the assets acquired and liabilities assumed excluding goodwill This

estimated tax rate is different from Duke Energys effective tax rate for the year ended December 31 2010 which includes other tax charges or

benefits and does not take into account any historical or possible future tax events that may impact the combined company
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NOTES TO THE UNAUDITED PRO FORMA CONDENSED
COMBINED CONSOLIDATED FINANCIAL STATEMENTS Continued

Derivative Assets andLiabilities Represents pro fonna adjustment to confonn Progress Energys accounting policy of presenting

derivative mark-to-market and posted collateral amounts on gross basis with Duke Energys accounting policy to net derivative mark-to-market

and posted collateral amounts when such amounts exist with the same counterparty under master netting agreement These adjustments resulted

in decreases in various asset and liability accounts $8 million in accounts receivable $170 million in other current assets $18 million in

regulatory assets $8 million in accounts payable $71 million in other current liabilities and $117 million other deferred credits and other

liabilities
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Long-Term Debt In connection with the merger Duke Energy will consolidate all of Progress Energys outstanding debt The pro fonna

adjustment represents the fair value adjustments to increase Progress Energys parent company debt current maturities of long-tenn debt and

long-tenn debt of $7 million and $465 million respectively andregulated companies debt current maturities of long-tenn debt and long-tenn

debt of $9 million and $610 million respectively based on prevailing market prices for the individual debt securities as of December 31 2010

The final fair value detennination of the debt will be based on prevailing market prices at the completion of the merger The resulting adjustment

to the parent debt will be amortized as reduction if there continues to be premium to book value to interest expense over the remaining life of

the debt as described in Note 3c The portion of the adjustment related to Progress Energys regulated company debt is offset by an increase to

regulatory assets and amortization of these adjustments will offset each other with no effect on earnings as described in Note 3g An estimate of

future amortization of the total fair value adjustments over the next five years is as follows in millions

Preliminary Annual

Amortization pre

tax

2011 133

2012 112

2013 88

2014 72

2015 65

ShareholdersEquity The pro fonna balance sheetreflects the elimination of Progress Energys historical equity balances including the

components of accumulated other comprehensive income/loss AOCI not related to the regulated operations $38 million net of tax the

reclassification of certain AOCI amounts related to regulated operations to regulatory assets $87 million net of tax or $145 million pre-tax and

recognition of approximately 766 million new Duke Energy common shares issued $1 million of common stock at $0001 par value and $1 4032

million of additional paid-in capital Amounts in additional paid-in capital also include $65 million to reflect the portion of the purchase price

related to the total estimated fair value of stock compensation awards outstanding as of December 31 2010 excluding the value associated with

employee service yet to be rendered As discussed in Note and Note 3e the exchange ratio will be adjusted proportionately to reflect -for-3

reverse stock split with respect to the issued and outstanding Duke Energy common stock that Duke Energy plans to implement prior to and is

conditioned on the completion of the merger The reverse stock split will not change the amount of total shareholders equity resulting from the

merger

Additionally retained earnings were reduced by $55 million net of tax with the tax benefit reflected as an increase in other current assets

and the pre-tax amount reflected in accounts payable for estimated merger transaction costs of the combined compathes directly related to the

merger that would be expensed Estimated merger transaction costs have been excluded from the pro fonna income statement as they reflect non

recurring charges directly related to the merger
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UNAUDITED FINANCIAL FORECASTS

Duke Energy and Progress Energy are including in this document certain financial forecasts that the respective managements of Duke Energy

and Progress Energy prepared for their respective boards in connection with their aimual strategic plaiming and budgeting process and their

consideration of the proposed merger These financial forecasts also were provided to Duke Energys and Progress Energys respective financial

advisors See The Merger Opinions of Financial Advisors to Duke Energy begthning on page and Opinions of Financial Advisors to

Progress Energy beginthng on page The financial forecasts were not prepared with view toward public disclosure or compliance with

published guidelines of the SEC or the American Institute of Certified Public Accountants for preparation and presentation of prospective financial

infonnation or GAAP but in the view of Duke Energys and Progress Energys respective managements were prepared on reasonable basis The

inclusion of this infonnation in this document should not be regarded as an indication that any of Duke Energy Progress Energy or any other

recipient of this infonnation considered or now considers it to be necessarily predictive of actual future results The inclusion of the financial

forecasts in this document does not constitute an admission or representation by Duke Energy or Progress Energy that such infonnation is material

The financial forecasts of Duke Energy and Progress Energy included in this document were prepared by and are the responsibility of Duke

Energy management and Progress Energy management respectively and are unaudited Neither Duke Energys nor Progress Energys independent

registered public accounting finn nor any other independent auditors have compiled examined or perfonned any procedures with respect to the

prospective financial infonnation contained in the financial forecasts nor have they expressed any opinion or given any fonn of assurance on the

financial forecasts or their achievability They assume no responsibility for and disclaim any association with the prospective financial

infonnation Furthennore the financial forecasts

were prepared in December 2010
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make numerous assumptions as further described below many of which are beyond the control of Duke Energy and Progress Energy

and may not prove to be accurate

do not necessarily reflect revised prospects for Duke Energys and Progress Energys businesses changes in general business or

economic conditions or any other transaction or event that has occurred or that may occur and that was not anticipated at the time the

forecasts were prepared

are not necessarily indicative of current values or future perfonnance which may be significantly more favorable or less favorable than

as set forth below and

are not and should not be regarded as representation that the financial forecasts will be achieved

These financial forecasts were prepared by the respective managements of Duke Energy and Progress Energy based on infonnation they had

at the time of preparation and are not guarantee of future perfonnance These financial forecasts were in general prepared solely for use by

Duke Energys and Progress Energys respective boards and financial advisors and are subjective in many respects and thus subject to

interpretation Neither Duke Energy nor Progress Energy can assure you that their respective financial forecasts will be realized or that their

respective future financial results will not materially vary from such financial forecasts The financial forecasts cover multiple years
and such

infonnation by its nature becomes less predictive with each succeeding year

The financial forecasts do not take into account any circumstances or events occurring after the date they were prepared Duke Energy and

Progress Energy do not intend to update or revise the financial forecasts The financial forecasts are forward-looking statements For additional

infonnation on factors which may cause Duke Energys and Progress Energys future financial results to materially vary from those projected in

the financial forecasts see Cautionary Statement Regarding Forward-Looking Statements and Risk Factors begiiming on pages and

respectively
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Unaudited Financial Forecasts of Duke Energy

In the course of their mutual due diligence Duke Energy provided Progress Energy with non-public financial projections for the years ending

December 31 2010 2011 2012 2013 2014 and 2015 which projections we refer to collectively as the Duke Energy management case Duke

Energy management prepared the Duke Energy management case to assist the Duke Energy board of directors in its evaluation of the strategic

rationale for the merger Duke Energy also furnished the Duke Energy management case to its financial advisors Duke Energy also furnished the

Duke Energy management case to Progress Energy which in turn furnished the Duke Energy management case to Progress Energys financial

advisors

The key drivers of the Duke Energy management case include

approximately 5.8% average per almum growth of Duke Energys revenue from 2011 through 2015 based onDuke Energy

managements assessment of demand fundamentals including 1% per almum increases in retail load growth and the outcome of Duke

Energys rate cases in the various regulatory jurisdictions in which it operates

approximately 3.4% average per almum growth in the cost of maintenance and operations from 2011 through 2015 and

continued major construction efforts requiring significant capital expenditures premised on the modernization of Duke Energys

regulated generating fleet including new coal nuclear gas and integrated gasification combined cycle facilities and the retirement of

older coal units

Duke Energy Management Case

The following table presents the Duke Energy management case

Year Ended December 31
2010E 2011E 2012E 2013E 2014E 2015E

in millions except per
share data

Revenue $14093 $14032 $15458 $16460 $17220 $17600

EBITDA2 5270 5186 5540 6180 6473 6747

Capital Expenditures 4992 4924 4283 4203 4482 4235

Earnings per Share $/share 1.42 1.35 1.35 1.43 1.52 1.56

Dividends per Share $/share 0.97 0.99 1.01 1.03 1.05 1.07

Amounts for 2010 were estimates made prior to the availability of actual results for the period and therefore differ from Duke Energys

subsequently reported results
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EBITDA is defined as earnings before interest tax depreciation and amortization is non-GAAP financial measure and should not be

considered as an alternative to operating income or net income as measure of operating perfonnance or cash flows or as measure of

liquidity EBITDA does not include the impact of any potential synergies or costs related to the merger

Unaudited Financial Forecasts of Progress Energy

In the course of their mutual due diligence Progress Energy provided Duke Energy with non-public financial projections for the years ending

December 31 2010 2011 2012 2013 and 2014 which projections we refer to collectively as the Progress Energy management case Progress

Energy management prepared the Progress Energy management case to assist the Progress Energy board of directors in its evaluation of the

strategic rationale for the merger Progress Energy also furnished the Progress Energy management case to its financial advisors Progress Energy

also furnished the Progress Energy management case to Duke Energy which in turn furnished the Progress Energy management case to Duke

Energys financial advisors

The key drivers and assumptions behind the Progress Energy management case include

modest retail sales growth in North Carolina South Carolina and Florida as well as effective management of operating and maintenance

costs
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favorable outcome of rate cases in Florida North Carolina and South Carolina Both Progress Energy Carolinas and Progress Energy

Florida assume increases effective in 2013 Progress Energy Carolinas also assumes an additional increase in 2014 related to new

generation assets placed in service at the end of 2013

levels of capital expenditures and

equity issuances of $300 million per year in 2011 2014

Progress Energy Management Case

The following table presents the Progress Energy management case

Year Ended December 31
2010E 2011E 2012E 2013E 2014E

in millions except per
share data

Revenue $9852 $9192 $9754 $10593 $10851

EBITDA2 3005 2946 3095 3580 3785

Capital Exp md nuclear fuel 2409 2241 2109 2034 2301

Earnings per Share $/share 3.02 3.05 3.13 3.22 3.39

Dividends per Share $/share 2.48 2.48 2.48 2.48 2.48

Amounts for 2010 were estimates made prior to the availability of actual results for the period and therefore differ from Progress Energys

subsequently reported results

EBITDA is defined as earnings before interest tax depreciation and amortization is non-GAAP financial measure and should not be

considered as an alternative to operating income or net income as measure of operating perfonnance or cash flows or as measure of

liquidity EBITDA projections do not include the impact of any potential synergies or costs related to the merger

Duke Energys Adjustments to the Progress Energy Management Case

Progress Energy management used assumptions about required cash contributions to the Progress Energy defined benefit plan when

preparing the Progress Energy management case described above under Progress Energy Management Case Duke Energy management

adjusted the Progress Energy management case to reflect Duke Energy managements assumptions about such required cash contributions In

addition Duke Energy management extended the Progress Energy management case by one year to include estimates for 2015 by assuming

reasonable rate of growth from 2014 to 2015 Duke Energy furnished the adjusted and extended Progress Energy management case to its financial

advisors

The following table presents the Progress Energy management case as adjusted and extended by Duke Energy management

Year Ended December 31
2010E 2011E 2012E 2013E 2014E 2015E

in millions except per share data

Revenue $9852 $9192 $9754 $10593 $10851 $11095
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EBITDA 3005 2946 3095 3580 3785 3870

Capital Expenditwei Z409 2.241 2.109 Z034 Z301 2.352

Adjusted Earnings per Share $/share 3.02 3.04 3.12 3.19 3.36 N/A3
Dividends per Share $/share 2.48 2.48 2.48 2.48 2.48 N/A3

Amounts for 2010 were estimates made prior to the availability of actual results for the period and therefore differ from Progress Energys

subsequently reported results

EBITDA is defined as earnings before interest tax depreciation and amortization is non-GAAP financial measure and should not be

considered as an alternative to operating income or net income as measure of operating perfonnance or cash flows or as measure of

liquidity EBITDA does not include the impact of any potential synergies or costs related to the merger

Duke Energy management did not calculate 2015 estimates for Adjusted Earnings per Share or Dividends per share when extending the

Progress Energy management case
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IIISTORICAL MARKET PRICES AND DIVIDEND INFORMATION

Shares of Duke Energys common stock and Progress Energys common stock trade on the NYSE under the tickers DUK and PGN
respectively The following table sets forth on per share basis for the periods indicated the high and low sales price of shares of Duke Energys

common stock and Progress Energys common stock as reported on the NYSE In addition the table also sets forth for the periods indicated the

quarterly cash dividends per share declared by each of Duke Energy and Progress Energy with respect to their respective common stock

Duke Energy Common Stock Ptogress Energy Common Stock

Cash

Dividends Cash Dividends

High Low Declared1 High Low Dedared

Fiscal Year Ending December 31 2011

First Quarter throughMarchl6 2011 $18.48 $17.36 0.245 $46.83 $42.55 0.620

Fiscal Year Ended December 31 2010

Fourth Quarter $18.60 $17.19 0.245 $45.61 $43.08 0.620

ThirdQuarter $18.08 $15.87 $44.82 $38.38 0.620

Second Quarter $17.14 $15.47 0.485 $40.69 $37.13 0.620

FirstQuarter $17.29 $16.02 0.240 $41.35 $37.04 0.620

Fiscal Year Ended December 31 2009

Fourth Quarter $17.94 $15.33 0.240 $42.20 $36.67 0.620

ThirdQuarter $16.02 $14.10 $40.05 $35.97 0.620

Second Quarter $14.83 $13.31 0.470 $38.20 $33.50 0.620

FirstQuarter $15.96 $11.72 0.230 $40.85 $31.35 0.620

Fiscal Year Ended December 31 2008

Fourth Quarter $17.99 $13.50 0.230 $45.60 $32.60 0.620

ThirdQuarter $19.10 $16.77 $45.52 $40.11 0.615

SecondQuarter $19.20 $17.02 0.450 $43.58 $41.00 0.615

FirstQuarter $20.60 $17.00 0.220 $49.16 $40.54 0.615

Dividends declared by the board of directors of Duke Energy in the second quarter of each year were payable in the second and third quarter

of each year Of the dividends declared in the second quarter $0.23 $0.24 and $0245 was paid in the third quarter of 2008 2009 and 2010

respectively

The infonnation in the preceding table is historical only The market prices of shares of Duke Energy common stock and Progress Energy

common stock will fluctuate between the date of this document and the completion of the merger No assurance can be given concerning the

market prices of shares of Duke Energy common stock and Progress Energy common stock before the completion of the merger or Duke Energy

common stock after the completion of the merger Because the exchange ratio will not be adjusted to reflect changes in the market prices for

shares of Duke Energy common stock and Progress Energy common stock the market value of the consideration that Progress Energy shareholders

will receive in connection with the merger may vary significantly from the prices shown in the table above Duke Energy and Progress Energy

urge you to obtain current market quotations for shares of Duke Energy common stock and Progress Energy common stock before making any

decision regarding the proposals contained in this document
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COMPARISON OF SHAREHOLDER RIGHTS

Upon completion of the merger Progress Energy shareholders will receive shares of common stock of Duke Energy in exchange for their

shares of Progress Energy common stock

The rights of Duke Energy shareholders are and the rights of shareholders of the combined company upon completion of the merger

will be governed by the Delaware General Corporation Law which we refer to in this document as the DGCL Duke Energys

amended and restated certificate of incorporation and its amended and restated by-laws

The rights of Progress Energy shareholders are governed by the NCBCA Progress Energys amended and restated articles of

incoipoiation dud its by-laws each as aniended

The following table summarizes material differences between the rights of holders of Progress Energy common stock and Duke Energy

common stock This summary is qualified in its entirety by reference to the DGCL the NCBCA Duke Energys amended and restated certificate

of incorporation Duke Energys amended and restated by-laws Progress Energys amended and restated articles of incorporation and Progress

Energys by-laws each as amended For more complete understanding of the differences between being shareholder of Progress Energy and

Duke Energy you should carefully read this entire document and the relevant provisions of the DGCL and the NCBCA Duke Energys amended

and restated certificate of incorporation Duke Energys amended and restated by-laws Progress Energys amended and restated articles of

incorporation and Progress Energys by-laws each as amended which are incorporated by reference into this document

Progress Energy Duke Energy

Corporate Governance

Authorized Capital Stock Authority to Issue Capital Stock

Progress Energys amended and restated articles of incorporation provide

that the total number of shares of capital stock which may be issued by

Progress Energy is 520000000 consisting of 500000000 shares of

common stock no par value per share and 20000000 shares of prefened

stock no par value per share All outstanding shares of Progress Energy

common stock are fully paid and nonassessable As of the close of business

on March 15 2011 293795627 shares of Progress Energy common stock

were issued and outstanding

Duke Energys amended and restated certificate of incorporation

provides that the total number of shares of capital stock which may
be issued by Duke Energy is 2044000000 consisting of

2000000000 shares of common stock par value $0001 per share

and 44000000 shares of prefened stock par value $0001 per share

All outstanding shares of Duke Energy common stock are fully paid

and nonassessable As of the close of business on March15 2011

1331122671 shares of Duke Energy common stock were issued

and outstanding

Number of Directors Classification of Board of Directors

The NCBCA provides that corporations board of directors must consist

of one or more individuals with the number specified in or fixed in

accordance with the articles of incorporation or by-laws The NCBCA
further provides that directors need not be residents of the State of North

Carolina nor shareholders of the corporation unless the corporations

articles of incorporation or by-laws so provide The articles of
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The DGCL provides that corporations board of directors must

consist of one or more individuals with the number fixed by or in

the maimer provided In the by-laws unless the certificate of

incorporation fixes the number in which case change in the

number of directors may be made only by amendment of the

certificate The DGCL further provides that directors need not be

shareholders of the corporation
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Progress Energy

incorporation and by-laws may also prescribe other qualifications for

directors

The Progress Energy by-laws provide that the number of directors will not

Duke Energy

unless the corporations certificate of incorporation or by-laws so

provide The certificate of incorporation and by-laws may also

prescribe other qualifications for directors

Progress Energys amended and restated articles of incorporation by-laws

each as amended and North Carolina law including the NCBCA govern

the rights of holders of Progress Energy common stock

Duke Energys amended and restated certificate of incorporation

amended and restated by- laws and Delaware law including the

DGCL govern the rights of holders of Duke Energy common stock

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3247



Form S-4

be less than 11 nor more than 15 as shall be detennined by the affinnative

vote of majority of the whole board of directors provided that the

number of directors shall not be reduced to number less than the number

of directors then in office unless such reduction shall become effective

only at and after the next ensuing meeting of the shareholders for the

election of directors The Progress Energy board of directors is not

classified and the tenn of each member of the board expires at the next

aimual meeting of shareholders

The Duke Energy certificate of incorporation provides that except as

otherwise fixed or pursuant to the rights of the holders of any series

of preferred stock the number of directors will not be less than nor

more than 18 as may be fixed from time to time by the board The

Duke Energy by-laws provide that director must be shareholder

of Duke Energy or become shareholder of Duke Energy within

reasonable time after election to the Board Upon completion of the

merger Duke Energys board of directors will consist of 18

directors Duke Energy expects that each of its 11 current directors

will continue serving on its board upon the completion of the merger

and Progress Energy expects that Mr Jolmson and six additional

current members of its board of directors will serve on the board of

directors of Duke Energy upon completion of the merger subject to

such individuals ability and willingness to serve The Duke Energy

board of directors is not classified and the tenn of each member of

the board expires at the next aimual meeting of shareholders

Vacancies on the Board and Newly Created Directorships

The NCBCA provides that unless the articles of incorporation provide

otherwise if vacancy occurs on board of directors including without

limitation vacancy resulting from an increase in the number of directors

or from the failure by the shareholders to elect the full authorized number

of directors the shareholders may fill the vacancy or the board of directors

may fill the vacancy or if the directors remaining in office constitute fewer

than quorum of the board they may fill the vacancy by the affinnative

vote of majority of all the directors or by the sole director remaining in

office

The Progress Energy articles of incorporation provide that subject to the

rights of the holders of any preferred stock then outstanding and any

limitations set forth in the NCBCA newly created directorships resulting

from any increase in the number of directors and any vacancies on the

board resulting from death resignation disqualification removal or other

cause will be filled solely by the affinnative vote of majority of the

remaining directors then in office even though less than quorum of the

board or ii at an aimual meeting of
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The DGCL provides that unless otherwise provided in the certificate

of incorporation or by-laws vacancies and newly created

directorships resulting from any increase in the authorized number of

directors may be filled by majority of the directors then in office

although less than quorum or by sole remaining director The

Duke Energy certificate of incorporation provides that subject to the

rights of holders of any class or series of preferred stock newly

created directorships resulting from any increase in the number of

directors and any vacancies on the board resulting from death

resignation disqualification removal or other cause will be filled

only by the affinnative vote of majority of the remaining directors

then in office even though less than quorum of the board Any
director elected to fill vacancy on the board will hold office until

the next aimual meeting of shareholders at which directors are

elected and until their successors are duly elected and qualified or

until their earlier death resignation retirement disqualification or

removal No decrease in the number of directors constituting the

board of directors will shorten the tenn of any incumbent director
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Progress Energy

shareholders by the shareholders entitled to vote on the election of

directors The Progress Energy by-laws provide that any director elected by

the affinnative vote of majority of the remaining directors then in office

to fill vacancy on the board will hold office until the next aimual meeting

of shareholders at which directors are elected and until their successor is

elected

The NCBCA provides that unless the articles of incorporation or by-law

adopted by shareholders provide otherwise any director or the entire board

of directors may be removed with or without cause by the affinnative

vote of the holders of majority of the votes entitled to be cast at any

election of directors

Progress Energys articles of incorporation provide that subject to the

rights of the holders of any preferred stock then outstanding any director

The DGCL provides that any director or the entire board of directors

may be removed with or without cause by the holders of majority

of the shares then entitled to vote at an election of directors except

in certain circumstances Duke Energys certificate of incorporation

provides that director may be removed by shareholders with or

without cause provided that subject to applicable law any director

elected by the holders of any series of preferred stock may be

removed without cause only by the holders of majority of the

Duke Energy

Removal of Directors
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may be removed with or without cause by the affirmative vote of

majority of the voting power of the then outstanding shares of capital stock

of the corporation entitled to vote generally in the election of directors

voting together as single voting group

shares of such series of prefened stock

Quorum for Meetings of Shareholders

The NCBCA provides that unless the articles of incorporation by-law

adopted by the shareholders or the NCBCA provides otherwise majority

of the votes entitled to be cast on the matter by the voting group constitutes

quorum of that voting group for action on that matter Shares entitled to

vote as separate voting group may take action on matter at meeting of

shareholders only if quorum of that voting group exists Once share is

represented for any purpose at meeting it is deemed present for quorum

purposes for the remainder of the meeting and for any adjournment of that

meeting unless new record date is or must be set for that adjourned

meeting In the absence of quorum at the opening of any meeting of

shareholders such meeting may be adjourned from time to time by the

vote of majority of the votes cast on the motion to adjourn and subject to

the by-laws at any adjourned meeting any business may be transacted that

might have been traisacted at the original meeting if quorum exists with

respect to the matter proposed

Progress Energys articles of incorporation and by-laws do not modify

these provisions of the NCBCA
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The DGCL generally provides that quorum for shareholders

meeting consists of majority of shares entitled to vote present in

person or represented by proxy at such meeting unless the certificate

of incorporation or by-laws of the corporation provide otherwise

Duke Energys by-laws provide that unless otherwise expressly

required by the certificate of incorporation or applicable law at any

meeting of the shareholders the presence in person or by proxy of

shareholders entitled to cast majority of the votes entitled to be cast

at such meeting will constitute quorum for the entire meeting

notwithstanding the withdrawal of shareholders entitled to cast

sufficient number of votes in person by proxy to reduce the number

of votes represented at the meeting below quorum Shares of Duke

Energys capital stock belonging to Duke Energy or to another

corporation if majority of the shares entitled to vote in an election

of the directors of such other corporation is held by Duke Energy are

neither to be counted for the purpose of detennining the presence of

quorum nor entitled to vote at any meeting of the shareholders

provided however that the foregoing does not limit the right of

Duke Energy to vote stock including stock of Duke Energy held in

fiduciary capacity
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Voting Rights and Required Vote Generally

The NCBCA provides that unless the articles of incorporation provide

otherwise each outstanding share regardless of class is entitled to one

vote on each matter voted on at shareholders meeting except that absent

special circumstances the shares of corporation are not entitled to vote if

they are owned directly or indirectly by second corporation domestic or

foreign and the first corporation owns directly or indirectly majority of

the shares entitled to vote for directors of the second corporation The

NCBCA further provides that unless the articles of incorporation by-law

adopted by the shareholders or the NCBCA provides otherwise if

quorum exists action on matter other than the election of directors by

voting group is approved if the votes cast within the voting group favoring

the action exceed the votes cast opposing the action With respect to

election of directors unless otherwise provided in the articles of

incorporation or valid shareholders agreement directors are elected by

plurality of the votes cast by the shares entitled to vote in the election at

meeting at which quorum is present

Progress Energys by-laws provide that when quorum is present at any

meeting of shareholders all matters including the election of directors are

to be decided by the vote of the holders of majority of the outstanding

stock having voting power present in person or represented by proxy at the

meeting unless the question is one uponwhichby express provision of any

applicable statute or of the articles of incorporation different vote is

The DGCL provides that unless otherwise provided in

corporations certificate of incorporation each shareholder is entitled

to one vote for each share of capital stock held by such shareholder

The DGCL further provides that unless corporations certificate of

incorporation or by-laws otherwise provides directors of

corporation are elected by plurality of the votes of the shares

present in person or represented by proxy and entitled to vote in the

election at shareholders meeting at which quorum is present The

Duke Energy certificate of incorporation provides that the election of

directors need not be by written ballot unless required by the by
laws Except as otherwise required by the DGCL or by the certificate

of incorporation or by-laws under the DGCL all matters brought

before shareholders meeting other than the election of directors

require the affirmative vote of the majority of the shares present in

person or represented by proxy and entitled to vote at that meeting at

shareholders meeting at which quorum is present

Duke Energys by-laws provide that when quorum is present at any

meeting of shareholders all matters are to be decided by the vote of

majority of the total number of votes represented and entitled to vote

at such meeting unless the matter is one upon which by express

provision of law the rules or regulations of any stock exchange or

governmental or regulatory body applicable to Duke Energy the
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certificate of incorporation or by-laws different vote is required

The Duke Energy by-laws provide that at each meeting of

shareholders for the election of directors at which quorum is

present the persons receiving the greatest number of votes up to the

number of directors to be elected will be the directors

Under the NCBCA merger share exchange sale of all or substantially

all of corporations assets or voluntary dissolution must be approved by

each voting group entitled to vote separately by majority of all the votes

entitled to be cast by each such voting group unless greater vote is

required by the corporations articles or as otherwise provided by law

However unless required by the articles of incorporation approval is not

required by the holders of the outstanding stock of constituent

corporation surviving merger if

except for certain amendments pennitted by the NCBCA by

corporations board of
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Under the DGCL merger consolidation or sale of all or

substantially all of corporations assets must be approved by

majority of the outstanding stock of the corporation entitled to vote

However unless required by its certificate of incorporation approval

is not required by the holders of the outstanding stock of

constituent corporation surviving merger if

the merger agreement does not amend in any respect its

certificate of incorporation

each share of its stock outstanding prior to the merger will

be an identical share of stock following the merger and
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Progress Energy

directors without shareholder approval the merger agreement

does not amend in any respect the corporations articles of

incorporation

each shareholder of the corporation whose shares were

outstanding immediately before the effective date of the

merger will hold the same shares with identical preferences

limitations and relative rights immediately after the effective

date of the merger

the number of voting shares outstanding immediately after the

merger plus the number of voting shares issuable as result of

the merger either by the conversion of securities issued

pursuant to the merger or the exercise of rights and warrants

issued pursuant to the merger will not exceed by more than

20% the total number of voting shares of the surviving

corporation outstanding immediately before the merger and

the number of participating shares outstanding immediately after

the merger plus the number of participating shares issuable as

result of the merger either by the conversion of securities

issued pursuant to the merger or the exercise of rights and

warrants issued pursuant to the merger will not exceed by

more than 20% the total number of participating shares

outstanding immediately before the merger

Unless required by the articles of incorporation require otherwise

shareholder approval is not required for either parent corporation owning

at least 90% of the outstanding shares of each class of subsidiary

corporation or such subsidiary corporation if the corporation surviving the

merger is the subsidiary corporation If the parent corporation owning at

least 90% of the outstanding shares of each class of subsidiary

corporation is not the surviving corporation the otherwise required vote of

at least majority of the parents outstanding stock entitled to vote is

required to approve the merger No vote of the holders of the subsidiarys

outstanding stock is required in these circumstances

Duke Energy

either no shares of the surviving corporations common
stock and no shares securities or obligations convertible

into such stock will be issued or delivered pursuant to

the merger or the authorized unissued shares or treasury

shares of the surviving corporations common stock to

be issued or delivered pursuant to the merger plus those

initially issuable upon conversion of any other shares

securities or obligations to be issued or delivered

pursuant to the merger do not exceed 20% of the shares

of the surviving corporations common stock

outstanding immediately prior to the effective date of the

merger

Shareholder approval is not required for either the acquired or in

most cases the acquiring corporation in merger if the corporation

surviving the merger is at least the 90% parent of the acquired

corporation If the 90% parent is not the surviving corporation

however the otherwise required vote of at least majority of the

parents outstanding stock entitled to vote is required to approve the

merger No vote of the holders of the subsidiarys outstanding stock

is required in these circumstances

The Duke Energy certificate of incorporation and by-laws do not

modify these provisions of the DGCL

required

Votes on Mergers Consolidations Sales or Leases of Assets and Certain Other Transactions
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The Progress Energy articles of incorporation and by-laws do not modify

these provisions of the NCBCA
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Business Combination or Anti-takeover Statutes

Duke Energy

The North Carolina Shareholder Protection Act and the North Carolina

Control Share Acquisition Act restrict business combinations with and the

accumulation of shares of voting stock of certain North Carolina

corporations

Progress Energy has elected not to be covered by the restrictions imposed

by these statutes As result these statutes do not apply to Progress Energy

or to the merger

Section 203 of the DGCL is Delawares business combination

statute Section 2u3 is designed to protect publicly-traded Delaware

corporations such as Duke Energy from hostile takeovers by

prohibiting Delaware corporation from engaging in business

combination with person beneficially owning 15% or more of the

corporations voting stock for three years following the time that

person becomes 15% beneficial owner with certain exceptions

corporation may elect not to be governed by Section 203 of the

DGCL

Duke Energy has not opted out of the protections of Section 203 of

the DGCL

Shareholder Action by Written Consent

The NCBCA provides that any action required to be taken at any annual or

special meeting of shareholders of corporation or any action pennitted to

be taken at any aimual or special meeting of such shareholders may be

taken without meeting and without prior notice if one or more unrevoked

consents in writing describing the action to be taken and delivered to the

corporation for inclusion in the minutes or filing with the corporate

records is signed by all shareholders entitled to vote on the action

There is no provision for shareholder action by written consent in either the

articles of incorporation or the by-laws of Progress Energy

The DGCL provides that unless otherwise provided in the certificate

of incorporation any action required to be taken at any aimual or

special meeting of shareholders of corporation or any action which

may be taken at any ainual or special meeting of such shareholders

may be taken without meeting without prior notice and without

vote if consent or consents in writing setting forth the action so

taken is signed by the holders of outstanding stock having not less

than the minimum number of votes that would be necessary to

authorize or take such action at meeting at which all shares entitled

to vote thereon were present and voted The Duke Energy certificate

of incorporation allows for shareholder action by written consent if it

is signed by all the holders of Duke Energys issued and outstanding

capital stock entitled to vote thereon

Special Meetings of Shareholders

The NCBCA provides that corporation will hold special meeting of

shareholders if called for by its board of directors or the person or persons

authorized to do so by the articles of incorporation or the by-laws Only

business within the purpose or purposes described in the meeting notice

required by the NCBCA may be conducted at the special meeting of

shareholders

The Progress Energy by-laws provide that special meeting of shareholder

may be called for by majority of the board of directors or of the executive

committee or by the chainnan of the board of directors or the president of

the corporation for any purpose as stated in the notice of such special

meeting

157

The DGCL provides that special meetings of the shareholders may
be called by the board of directors or by such persons as may be

authorized by the certificate of incorporation or by the by-laws The

Duke Energy by-laws provide that except as otherwise expressly

required by the certificate of incorporation or applicable law and

subject to the rights of the holders of any series of prefened stock of

Duke Energy special meetings of the shareholders or of any class or

series entitled to vote may be called for any purpose or purposes by

the chairman of the board of directors or by the board of directors

pursuant to resolution stating the purpose of the meeting Any
business properly brought before the meeting may be transacted at

special meeting

Table of Contents

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3251



Form S-4

Progress Energy Duke Energy

The NCBCA provides that an amendment to corporations articles of

incorporation generally requires that after adopting an amendment the

board of directors must submit the amendment to the shareholders for their

approval and that the amendment must be approved by either majority of

all shares entitled to vote thereon or majority of the votes cast thereon

depending on the amendments nature unless the articles of incorporation

by- law adopted by the shareholders or the board of directors require

greater vote If the amendment affects the shares of certain class or series

of stock in particular way that class or series must approve the

amendment separately In accordance with the NCBCA the board of

directors may condition the proposed amendments submission on any

basis The NCBCA also provides that corporations board of directors

may amend or repeal the corporations by-laws except to the extent

otherwise provided in the articles of incorporation or by-law adopted by

the shareholders or the NCBCA and except that by-law adopted

amended or repealed by the shareholders may not be readopted amended

or repealed by the board of directors if neither the articles of incorporation

nor by-law adopted by the shareholders authorizes the board of directors

to adopt amend or repeal that particular by-law or the by-laws generally

The NCBCA also provides that corporations shareholders may amend or

repeal the corporations by-laws even though the by-laws may also be

amended or repealed by its board of directors

The Progress Energy articles of incorporation provide that an amendment

or restatement of the articles of incorporation requiring shareholder

approval shall be approved by majority of the votes entitled to be cast by

each voting group that is entitled to vote on the matter unless in

submitting any such amendment or restatement to the shareholders the

board of directors requires greater vote The Progress Energy articles of

incorporation also provide that in furtherance of and not in limitation of

the powers conferred by the NCBCA the Progress Energy board of

directors is expressly authorized and empowered to adopt amend or repeal

the by-laws of the corporation Any such by-laws adopted by the board of

directors may be altered amended or repealed by the board of directors or

by the affinnative vote of the holders of majority of the voting power of

the then-outstanding voting stock voting together as single voting group

The affirmative vote of the holders
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The DGCL provides that an amendment to corporations certificate

of incorporation requires that the board of directors adopt

resolution setting forth the proposed amendment and that the

shareholders must approve the amendment by majority of

outstanding shares entitled to vote and majority of the outstanding

shares of each class entitled to vote if any The Duke Energy

certificate of incorporation provides that Duke Energy may
supplement amend alter change or repeal any provision contained

in the Duke Energy certificate of incorporation in the maimer then

prescribed by Delaware law and the certificate of incorporation

Notwithstanding the foregoing the amendment provision of the

certificate of incorporation and those provisions of the certificate of

incorporation which address the number of directors and vacancies

and newly created directorships may not be supplemented amended

altered changed or repealed unless approved by the affirmative vote

of the holders of at least 80% of the combined voting power of the

then outstanding shares of stock of all classes of Duke Energy

entitled to vote generally in the election of directors voting together

as single class

The Duke Energy by-laws provide that except as otherwise expressly

provided in the certificate of incorporation the by-laws or any of

them may from time to time be supplemented amended or repealed

or new by-laws may be adopted by the board at any regular or

special meeting of the board if such supplement amendment repeal

or adoption is approved by majority of the entire board meathng

the total number of directors as Duke Energy would have absent any

vacancies Duke Energys certificate of incorporation provides that

no by-laws may be adopted repealed altered or amended in any

maimer that would be inconsistent with the certificate of

incorporation The Duke Energy boards power to amend the by
laws includes the ability to amend by-laws adopted by the

shareholders
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of majority of the voting power of the then-outstanding voting stock

voting together as single voting group also is required for the adopt of

any additional by-laws by the shareholders Any by-law adopted amended

or repealed by the shareholders may not be readopted amended or repealed

by the board of directors unless the articles of incorporation or by-law

adopted by the shareholders authorizes the board of directors to adopt

amend or repeal that particular by-law or the by-laws generally

The NCBCA provides that corporation may indemnify its directors

officers employees and agents against liabilities and expenses incurred in

proceeding if the person conducted himself or herself in good faith and in

maimer he or she reasonably believed to be with respect to conduct in his

The DGCL provides that corporation may indemnify its officers

directors employees and agents against liabilities and expenses

incurred in proceedings if the person acted in good faith and in

maimer he or she reasonably believed to be in or not opposed to the

Amendments to Governing Documents

Duke Energy

Indemnification of Directors and Officers

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3252



Form S-4

or her official capacity with the corporation in the best interests of the

corporation with respect to all other conduct not opposed to the best

interests of the corporation and with respect to any criminal proceeding he

or she had no reasonable cause to believe his or her conduct was unlawful

The NCBCA further provides that no indemnification is available in

respect of claim in connection with proceeding by or in the right of the

corporation in which the person has been adjudged to be liable to the

corporation or in connection with any other proceeding charging

impersonal benefit to him or her whether or not involving action in his or

her official capacity in which he or she was adjudged liable on the basis

that personal benefit was improperly received by him or her Under the

NCBCA unless limited by its articles of incorporation corporation must

indemnify its present or fonner directors and officers who were wholly

successful on the merits or otherwise in the defense of any proceeding to

which he or she was party because he or she is or was director or

officer of the corporation against any reasonable expenses incurred by him

or her in connection with such proceeding

The Progress Energy by-laws provide that Progress Energy will indemnify

any past present or future officer or director of the corporation as well as

persons who are serving at the request of the corporation as an officer or

director of any other corporation partnership joint venture trust or other

enterprise for and against such liabilities and expenses to the maximum

extent allowed under the NCBCA
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best interests of the corporation and with respect to any criminal

action had no reasonable cause to believe that the persons conduct

was unlawful The DGCL further provides that no indemnification is

available in respect of claim as to which the person has been

adjudged to be liable to the corporation unless and only to the extent

that court detennines that in view of all the circumstances such

person is fairly and reasonably entitled to indemnity for such

expenses that the court deems proper Under the DGCL Delaware

corporation must indemnify its present or fonner directors and

officers against expenses including attorneys fees actually and

reasonably incurred to the extent that the officer or director has been

successful on the merits or otherwise in defense of any action suit or

proceeding brought against him or her by reason of the fact that he or

she is or was director or officer of the corporation

The Duke Energy by-laws provide that Duke Energy will indemnify

any person who was or is party or is threatened to be made party

to any threatened pending or completed action or suit by or in the

right of Duke Energy to procure judgment in its favor by reason of

the fact that such person is or was director or officer of the

corporation or is or was director or officer of the corporation

serving at the request of Duke Energy as director officer

employee or agent of another corporation partnership joint venture

trust or other enterprise if such person acted in good faith in

maimer such person reasonably believed to be in or not opposed to

the best interests of Duke
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The Progress Energy by-laws also provide that Progress Energy will

indemnify any such officer or director as well as persons who are serving

at the request of the corporation as an officer or director or in any position

of similar authority by whatever title known of any other corporation

partnership joint venture trust or other enterprise and any person who at

any time serves or has served as an individual trustee or administrator

under any employee benefit plan against all reasonable expenses

including attorneys fees and the payments made in satisfaction of any

judgment money decree fine penalty or settlement actually and

necessarily incurred in connection with any pending threatened or

completed action suit or proceeding whether civil criminal

administrative or investigative and whether or not brought by the

corporation or on behalf of the corporation in derivative action seeking

to hold him or her liable by reason of or arising out of his or her status as

such or his or her activities in any of the foregoing capacities provided

however that the corporation shall not indemnify any person against

liability or litigation expense he or she may incur on account of his or her

activities which were at the time taken known or believed by him or her to

be clearly in conflict with the best interests of the corporation

The Progress Energy by-laws also provide that the corporation may in its

sole discretion wholly or partially indemnify any employee or agent of the

corporation to the same extent as provided in the by-laws for officers and

directors of the corporation

Duke Energy

Energy and with respect to any criminal action or proceeding had

no reasonable cause to believe his conduct was unlawful Any
indemnification will be made only as authorized by Duke Energy in

the specific case upon detennination that indemnification of the

present or fonner director or officer is proper in the circumstances as

further detailed in the Duke Energy by-laws To the extent that

present or fonner director or officer of the corporation has been

successful on the merits or otherwise Duke Energy will indemnify

such person against expenses actually and reasonably incurred in

connection therewith without the necessity of authorization in the

specific case

Limitation of Personal Liability of Directors
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The NCBCA provides that director of corporation shall not be liable for

any action taken as director or any failure to take any action if he or she

perfonned the duties of his or her office in compliance with the

NCBCA The NCBCA also provides that corporation may limit or

eliminate directors personal liability arising out of an action whether by

or in the right of the corporation for monetary damages for breach of duty

as director except with respect to acts or omissions that the director at

the time of such breach knew or believed were clearly in conflict with the

best interests of the corporation any liability for unlawful distributions

any traisaction from which the director derived an improper personal

benefit or acts or omissions occurring prior to the date such provisions of

the NCBCA became effective

160

The DGCL provides that corporation may include in its certificate

of incorporation provision eliminating the liability of director to

the corporation or its shareholders for monetary damages for

breach of the directors fiduciary duties except liability for any

breach of the directors duty of loyalty to the corporations

shareholders for acts or omissions not in good faith or that involve

intentional misconduct or knowing violation of law under Section

174 of the DGCL which deals generally with unlawful payments of

dividends stock repurchases and redemptions and for any

transaction from which the director derived an improper personal

benefit

The Duke Energy certificate of incorporation provides that except to

the extent elimination or limitation of liability is not pennitted by

applicable law no director of Duke Energy will be personally

Table of Contents

Progress Energy

The Progress Energy articles of incorporation provide that director of the

corporation shall not be liable to the corporation or any of its shareholders

for monetary damages for breach of duty as director to the fullest extent

pennitted by the NCBCA In addition the Progress Energy by-laws

provide that no past present or future director or officer of the corporation

or his or her heirs executors and administrators shall be liable for any

act omission step or conduct taken or had in good faith that whether by

condition or otherwise is required authorized or approved by any order or

orders issued pursuant to PUIHCA the Federal Power Actor any state

statute regulating the corporation or its subsidiaries by reason of their being

public utility compathes or subsidiaries of public utility holding

compathes or any amendments to the foregoing laws

Duke Energy

liable to Duke Energy or its shareholders for monetary damages for

any breach of fiduciary duty in such capacity Any repeal or

modification of this provision by the shareholders of Duke Energy

will not adversely affect any right or protection of director of Duke

Energy existing at the time of such repeal or modification with

respect to acts or omissions occurring prior to such repeal or

modification

Preemptive Rights

The Progress Energy shareholders do not have preemptive rights Thus if

additional shares of Progress Energy common stock are issued the current

holders of Progress Energy common stock will own proportionately

smaller interest in larger number of outstanding shares of common stock

to the extent that they do not participate in the additional issuance

The Duke Energy shareholders do not have preemptive rights Thus

if additional shares of Duke Energy common stock are issued the

current holders of Duke Energy common stock will own

proportionately smaller interest in larger number of outstanding

shares of common stock to the extent that they do not participate in

the additional issuance

Dividends and Stock Repurchases

The NCBCA provides that subject to any restrictions in corporations

articles of incorporation corporations board of directors may authorize

and the corporation may make distributions to its shareholders provided

that the corporation is able to pay its debts as they become due in the

usual course of business and ii the corporations total assets are greater

than the sum of its liabilities plus the amount that would be needed if the

corporation were to be dissolved at the time of the distribution to satisfy

the preferential rights upon dissolution of shareholders whose preferential

rights are superior to those receiving the distribution

Progress Energys articles of incorporation also restrict the corporations

ability to declare and pay or set apart for payment any dividends other

than dividends payable in common stock or other stock of the corporation

ranking junior to the preferred stock as to dividends or make any other

distribution on such junior stock if at the time of making such declaration

The DGCL provides that subject to any restrictions in

corporations certificate of incorporation dividends may be declared

from the corporations surplus or if there is no surplus from its net

profits for the fiscal year in which the dividend is declared and for

the preceding fiscal year Dividends may not be declared out of net

profits however if the corporations capital has been diminished to

an amount less than the aggregate amount of all capital represented

by the issued and outstanding stock of all classes having preference

upon the distribution of assets until the deficiency in the amount of

capital represented by the issued and outstanding stock of all classes

having preference upon the distribution of assets is repaired

Furthennore the DGCL generally provides that corporation may
redeem or repurchase its shares only if the redemption or repurchase

would not impair the capital of the corporation Subject to the rights

if any of the holders of any class or series of preferred stock or any
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payment or distribution the corporation is in default with respect to any

dividend payable on or any obligation to redeem any shares of prefened

stock

161

class or series of stock having preference over or the right to

participate with the common stock with respect to the payment of

dividends Duke Energys certificate of incorporation places no
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additional restrictions on the ability of its board of directors to

declare dividends or redeem or repurchase shares of its capital stock

Record Date for Determining Shareholders Entitled to Vote

As pennitted under the NCBCA the Progress Energy by- laws provide that

the board of directors may fix future date as the record date for the

purpose of detennining shareholders entitled to notice of or to vote at any

meeting of shareholders or any adjournment thereof to receive payment of

any dividend or in order to make detennination of shareholders for any

other proper purpose Such record date may not be more than 70 days

before the meeting or action requiring detennination of shareholders

When detennination of shareholders entitled to vote at any meeting of

shareholders has been made the by-laws provide that such determination

shall apply to any adjournment thereof unless the board of directors fixes

new record date which it shall do if the meeting is adjourned to date

more than 120 days after the date fixed for the original meeting

As pennitted under the DGCL the Duke Energy by-laws provide

that in order that the corporation may detennine the shareholders

entitled to notice of or to vote at any meeting of shareholders or any

adjournment thereof the board of directors may fix record date

which record date may not precede the date upon which the

resolution fixing the record date is adopted by the board of directors

and which record date may not be more than 60 nor less than 10 days

before the date of such meeting If the board does not fix record

date the record date for detennining shareholders entitled to vote at

meeting of shareholders is the close of business on the day next

preceding the day on which the meeting is to be held

Notice of Shareholders Meetings

As pennitted under the NCBCA Progress Energys by-laws provide that

the corporation must notify shareholders between 10 and 60 days before

any aimual or special meeting of the date time and place of the meeting

notice of special meeting must state the purpose or purposes for which

the special meeting is called

As pennitted under the DGCL Duke Energys by-laws provide that

unless otherwise provided by law Duke Energy must notify

shareholders between 10 and 60 days before any aimual or special

meeting of the time and place of the meeting notice of special

meeting must state the purpose or purposes for which the special

meeting is called Notices may be given by electronic traismission to

the fullest extent pennitted by the DGCL in fonn of electronic

transmission to which the shareholder has consented

Advance Notice of Shareholder Nominations for Director Candidates and Shareholder Proposals

Under the Progress Energy by-laws shareholder who is holder of

record and is entitled to vote at an aimual meeting of shareholders may

bring business before the meeting and nominate persons for election to the

board of directors To be timely shareholders notice of their intent to

bring business before an aimual meeting must be received by the Secretary

of Progress Energy at the principal executive offices of Progress Energy no

later than the close of business 60 days prior to the aimiversary date of the

immediately preceding aimual meeting and shareholders notice of

nomination of persons for election to the board of directors must be

received either by personal delivery or by United States

162

Under the Duke Energy by-laws shareholder who is holder of

record and is entitled to vote at an aimual meeting of shareholders

may bring business before the meeting and nominate persons for

election to the board of directors subject to the rights of holders of

any class or series of prefened stock by giving notice as described

below The shareholder must give written notice to the Secretary of

Duke Energy by mail or personal delivery at the principal executive

offices of Duke Energy not less than 90 days nor more than 120

days prior to the aimiversary date of the immediately preceding

annual meeting except that in the event that the date of the annual

meeting is
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registered or certified mail postage prepaid by the Secretary of Progress

Energy at the principal executive offices of Progress Energy no later than

Duke Energy

more than 30 days before or more than 60 days after such

anniversary date notice by the shareholder to be timely must be
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the 120th calendar day prior to the atmiversary of the date the corporations

aimual proxy statement was released to shareholders in connection with

the previous years aimual meeting The public aimouncement of an

adjournment or postponement of an aimual meeting or the fact that an

aimual meeting is held after the aimiversary of the preceding aimual

meeting will not commence new time period for the giving of either such

shareholder notice shareholders notice must set forth as to each matter

the shareholder proposes to bring before the meeting brief description

of the business desired to be brought before the annual meeting ii the

reasons for conducting such business at the atmual meeting iii the name

and address of the shareholder and beneficial owner if any on whose

behalf the proposal is made iv the class and number of shares of the

corporation which are owned by the shareholder and such beneficial owner

representation that the shareholder is holder of record of shares of

the corporation entitled to vote at such meeting and intends to appear in

person or by proxy at the meeting to propose such business and vi any
material interest of the shareholder and such beneficial owner in such

business shareholders notice with respect to nomination of person

for election to the board of directors must set forth the name and

address of record of the shareholder who intends to make the nomination

the beneficial owner if any on whose behalf the nomination is made and

of the person or persons to be nominated ii the class and number of

shares of the corporation that are owned by the shareholder and such

beneficial owner iii representation that the shareholder is holder of

record of shares of the corporation entitled to vote at such meeting and

intends to appear in person or by proxy at the meeting to nominate the

person or persons specified in the notice iv description of all

arrangements understandings or relationships between the shareholder and

each nominee and any other person or persons naming such person or

persons pursuant to which the nomination or nominations are to be made

by the shareholder and such other information regarding each nominee

proposed by such shareholder as would be required to be disclosed in

solicitations of proxies for election of directors in an election contest or is

otherwise required to be disclosed pursuant to the proxy rules of the SEC
had the nominee been nominated or intended to be nominated by the

board of directors and
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received not later than the tenth day following the day on which

notice of the date of the aimual meeting was mailed or public

aimouncement of the date of the meeting is first made by Duke

Energy whichever first occurs and in the case of an election of

directors to be held at special meeting of Duke Energy

shareholders not earlier than the 90th day prior to such special

meeting and not later than the later of the 60th day prior to such

special meeting or the tenth day following the day on which public

aimouncement of the date of the special meeting and of the nominees

to be elected at such meeting is first made public aimouncement

of an adjournment of an aimual meeting will not start new time

period for the giving of notice notice must set forth brief

description of the business desired to be brought before the meeting

and the reasons for conducting such business at the aimual meeting

and if such business includes proposal to amend the organizational

documents of the company text of the proposed amendment the

name and address as they appear on the companys books of the

shareholder proposing such business the class and number of shares

of the company that the shareholder owns beneficially any material

interest of the shareholder in such business and if the shareholder

intends to solicit proxies in support of the proposal representation

to that effect notice with respect to nomination of person for

election to the board of directors must set forth the name and address

of the shareholder who intends to make the nomination

representation that the shareholder is holder of record of stock of

Duke Energy entitled to vote at such meeting and intends to appear

at the meeting to make the nomination description of all

arrangements or understandings between the shareholder the

nominee and any other person with respect to the nomination such

other infonnation regarding such nominee as would be required to be

included in proxy statement filed pursuant to the proxy rules of the

SEC had the nomination been made by the Duke Energy board of

directors the consent of each nominee to serve as director if elected

and if the shareholder intends to solicit proxies in support of the

nomination representation to that effect

If the shareholder does not appear or send qualified representative

to present the proposal at the aimual meeting the company need not

present such proposal
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shall include consent signed by each such nominee to serve as director

of the corporation if so elected

In the event that shareholder attempts to bring business before meeting

without complying with these procedures such business will not be

transacted at such meeting and in the event that shareholder attempts to

nominate any person for the board of directors without complying with

these procedures such person shall not be nominated and shall not stand

for election at such meeting

Duke Energy

for vote notwithstanding that proxies in respect of such vote may
have been received by the company Only persons nominated in

accordance with the above provisions are eligible to serve on the

Duke Energy board of directors

Shareholder Inspection of Corporate Records

Under the NCBCA complete list of the shareholders entitled to vote at

shareholders meeting must be available for shareholder inspection

begiiming two business days after notice of the shareholders meeting is

The DGCL provides any shareholder with the right to inspect the

companys stock ledger shareholder lists and other books and

records for purpose reasonably related to the persons interest as
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given and continuing through the meeting at the corporations principal shareholder complete list of the shareholders entitled to vote at

office or at place identified in the meeting notice in the city where the shareholders meeting must be available for shareholder inspection at

meeting will be held least 10 days before the meeting

164
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LEGAL MATTERS

The validity of the shares of Duke Energy common stock to be issued in the merger will be passed upon by Wachtell Lipton Rosen Katz

Certain TI federal income tax consequences relating to the merger and the transactions contemplated by the merger agreement will he passed

upon by Hunton Williams LLP for Progress Energy and by Wachtell Lipton Rosen Katz for Duke Energy

EXPERTS

The consolidated financial statements and the related financial statement schedules incorporated by reference from Duke Energys Annual

Report on Fonn 10-K for the year ended December 31 2010 and the effectiveness of Duke Energys internal control over financial reporting have

been audited by Deloitte Touche LLP an independent registered public accounting finn as stated in their report which is incorporated herein by

reference Such financial statements and financial statement schedules have been so incorporated in reliance upon the report of such finn given

upon their authority as experts in accounting and auditing

The consolidated financial statements and the related financial statement schedule incorporated by reference from Progress Energys Annual

Report on Fonn 10-K for the year ended December 31 2010 and the effectiveness of Progress Energys internal control over financial reporting

have been audited by Deloitte Touche LLP an independent registered public accounting finn as stated in their reports which are incorporated

herein by reference Such financial statements and financial statement schedule have been so incorporated in reliance upon the reports of such finn

given upon their authority as experts in accounting and auditing

DATES FOR SUBMISSION OF SHAREHOLDER PROPOSALS FOR 2012 ANNUAL MEETINGS

Duke Energy

Duke Energy will hold an aimual meeting in 2012 regardless of whether the merger has been completed

For inclusion in the proxy statement and fonn of proxy relating to the Duke Energy 2012 aimual meeting of shareholders shareholder

proposals submitted pursuant to Rule 4a-8 of the Exchange Act must have been received by Duke Energy not later than November 19 2011 or
if Duke Energy were to reschedule the Duke Energy 2012 aimual meeting of shareholders on date that is not within 30 days of May 2012 the

aimiversary of the Duke Energy 2011 aimual meeting of shareholders not later than reasonable period of time before Duke Energy begins to print

and send its proxy materials for the its 2012 aimual meeting of shareholders

Duke Energy shareholder who otherwise intends to present business at the Duke Energy 2012 aimual meeting of shareholders or who

wishes to nominate person for election to the Duke Energy board of directors must comply with Duke Energys bylaws Duke Energys bylaws

require among other things that for nominations of persons for election to the Duke Energy board of directors or the proposal of business not

included in Duke Energys notice of the meeting to be considered by the Duke Energy shareholders at an annual meeting Duke Energy

shareholder must give timely written notice thereof To be timely for the Duke Energy 2012 aimual meeting of shareholders Duke Energys

corporate secretary must receive that notice not earlier than January 2012 and not later than February 2012 However if the Duke Energy

2012 aimual meeting of shareholders is advanced by more than 30 days or delayed by more than 60 days from May 2012 then the notice must

be delivered not later than the close of business on the 10th day following the day on which notice of the date of the aimual meeting was mailed or

public aimouncement of the date of such meeting is first made by Duke Energy whichever occurs first The Duke Energy shareholders notice must

contain and be accompanied by
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certain infonnation as specified in Duke Energys bylaws Duke Energy reserves the right to reject rule out of order or take other appropriate

action with respect to any proposal that does not comply with these or other applicable requirements
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Progress Energy

Progress Energy will hold an aimual meeting in 2012 only if the merger has not already been completed

For inclusion in the proxy statement and fonn of proxy relating to the Progress Energy 2012 aimual meeting of shareholders shareholder

proposals submitted pursuant to Rule 4a-8 of the Exchange Act must have been received by Progress Energy not later than December 2011 or
if Progress Energy were to reschedule the Progress Energy 2012 ainual meeting of shareholders on date that is not within 30 days of May11
2012 the aimiversary of the Progress Energy 2011 aimual meeting of shareholders not later than reasonable period of time before Progress

Energy begins to print and send its proxy materials for its 2012 aimual meeting of shareholders

Progress Energy shareholder who otherwise intends to present business at the Progress Energy 2012 aimual meeting of shareholders or

who wishes to nominate person for election to the Progress Energy board of directors must comply with Progress Energys bylaws Progress

Energys bylaws require among other things that for nominations of persons for election to the Progress Energy board of directors or the proposal

of business not included in Progress Energys notice of meeting to be considered by the Progress Energy shareholders at an aimual meeting

Progress Energy shareholder must give timely written notice thereof To be timely for the Progress Energy 2u1 aimual meeting of shareholders

Progress Energys corporate secretary must receive that notice not later than December 2011 and Progress Energys corporate secretary must

receive notice of Progress Energy shareholders intention to present other business not later than March 12 2012 The Progress Energy

shareholders notice must contain and be accompanied by certain infonnation as specified in Progress Energys bylaws Progress Energy reserves

the right to reject rule out of order or take other appropriate action with respect to any proposal that does not comply with these or other applicable

requirements

WHERE YOU CAN FIND MORE INFORMATION

Duke Energy and Progress Energy file annual quarterly and cunent reports proxy statements and other infonnation with the SEC You may
read and copy any of this infonnation at the SECs Public Reference Room at 100 Street N.E Room 1580 Washington D.C 20549 Please call

the SEC at -800-SEC-0330 for further infonnation on the Public Reference Room The SEC also maintains an Internet website that contains

reports proxy and infonnation statements and other infonnation regarding issuers including Duke Energy and Progress Energy who file

electronically with the SEC The address of that site is www.sec.gov

Investors may also consult Duke Energys or Progress Energys respective websites for more infonnation concerning the merger described in

this document Duke Energys website is www.duke-energv.com Progress Energys website is progress-energy.com We provide additional

infonnation at http//www.duke-energv.conilprogress-energy-merger/ We do not incorporate by reference into this document infonnation

included on these websites

Duke Energy has filed with the SEC registration statement to register the shares of Duke Energy common stock to be issued to Progress

Energy shareholders in connection with the merger This document fonns part of that registration statement and constitutes prospectus of Duke

Energy in addition to being proxy statement of Duke Energy for its special shareholder meeting and of Progress Energy for its special

shareholder meeting The registration statement including the attached exhibits and schedules contains additional relevant infonnation about Duke

Energy common stock The rules and regulations of the SEC allow Duke Energy and Progress Energy to omit certain infonnation included in the

registration statement from this document
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In addition the SEC allows Duke Energy and Progress Energy to disclose important infonnation to you by refening you to other documents

filed separately with the SEC This infonnation is considered to be part of this document except for any infonnation that is superseded by

infonnation included directly in this document

This document incorporates by reference the documents listed below that Duke Energy and Progress Energy have previously filed with the

SEC provided however that we are not incorporating by reference in each case any documents portions of documents or infonnation deemed to

have been furnished and not filed in accordance with SEC rules They contain important infonnation about Duke Energy and Progress Energy the

financial condition of each company and other matters

Duke Energy filings flle No 001 32853 Period

Annual Report on Fonn 10-K Filed on February 25 2011 for the fiscal year ended December 31
2010

Proxy Statement on Schedule 14A Filed on March 17 2011 in connection with the solicitation of

proxies for the Duke Energy 2011 annual meeting of shareholders
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Cunent Reports on Fonn 8-K

Description of Duke Energy common stock

Filedonlanuary 10 2011 January11 2011 January 13 2011

January 26 2011 February 17 2011 February 22 2011 and March

11 2011 other than documents or portions of those documents not

deemed to be filed

Contained in Item 8.01 of Duke Energys Fonn 8-K filed on April

2006

Progress Energy Filings flie No 001 15929

Annual Report on Fonn 10-K

Period

Filed on February 28 2011 for the fiscal year ended December 31

2010 as amended by Annual Report on Fonn 10-K/A filed on March

17 2011

Cunent Reports on Fonn 8-K Filed on January 10 2011 including Items 8.01 and 9.01 January

10 2011 including Items 1.015.02 and 9.01 January 18 2011

January 21 2011 February 18 2011 February 25 2011 and

March 15 2011 other than documents or portions of those

documents not deemed to be filed

This document also incorporates by reference all additional documents that may be filed by Duke Energy and Progress Energy with the SEC

under Sections 13a 13c 14 or 15d of the Exchange Act between the date of this document and the later to occur of the date of the Duke

Energy special meeting and the date of the Progress Energy special meeting These include periodic reports such as Annual Reports on Fonn 10-

Quarterly Reports on Fonn 10-Q and Cunent Reports on Fonn 8-K as well as proxy statements other than portions of those documents

deemed to have been furnished and not filed

Progress Energy has supplied all infonnation relating to Progress Energy Duke Energy has supplied all infonnation relating to Duke Energy
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Duke Energy and Progress Energy shareholders can obtain any document incorporated by reference into this document from the companies

without charge excluding all exhibits except that if the companies have specifically incorporated by reference an exhibit in this document the

exhibit will also be provided without charge by requesting them in writing or by telephone from the appropriate company at the following

addresses and telephone numbers

Duke Energy Corporation

shareholders should contact

Georgeson Inc

199 Water Street 26th Floor

New York New York 10038

Shareholders call toll free 800 509-0984

Bathcs and brokers call collect 212 440-9800

Progress Energy Inc

shareholders should contact

Inthsfree MA Incorporated

501 Madison Avenue 20th floor

New York New York 10022

Shareholders call toll-free 877 750-9499

Baiilcs and brokers call collect 212 750-5833

You should rely only on the infonnation contained or incorporated by reference into this document We have not authorized anyone to

provide you with infonnation that is different from what is contained in this document Therefore if anyone does give you infonnation of this sort

you should not rely on it If you are in jurisdiction where offers to exchange or sell or solicitations of offers to exchange or purchase the

securities offered by this document or the solicitation of proxies is unlawful or if you are person to whom it is unlawful to direct these types of

activities then the offer presented in this document does not extend to you This document is dated and the infonnation contained in this

document speaks only as of such date You should not assume that the infonnation contained in this document is accurate as of any date other than

that date Neither the mailing of this document to Duke Energy and Progress Energy shareholders nor the issuance of Duke Energy common stock

in the merger create any implication to the contrary

168

Annex

Table of Contents

http//www.sec.gov/Arcliives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3259



Form S-4

AGREEMENT AND PLAN OF MERGER

by and among

DUKE ENERGY CORPORATION

DIAMOND ACQUISITION CORPORATION

and

PROGRESS ENERGY INC

Dated as of January 2011

Table of Contents

TABLE OF CONTENTS

Page

ARTICLE

THE MERGER
Section 1.01 The Mer2er A-2

Section 1.02 Closing A-2

Section 1.03 Effective Time of the Mer2er A-2

Section 1.04 Effects of the Mer2er A-2

Section 1.05 Articles of Incorporation and By-laws of the Surviving Corporation A-2

Section 1.06 Directors and Officers of the Survivin2 Corporation A-2

Section 1.07 Post-Mer2er Operations A-3

Section 1.08 Tirnisition Committee A-4

ARTICLE II

CONVERSION OF SHARES EXCHANGE OF CERTIFICATES

Section 2.01 Effect on Capital Stock A-S

Section 2.02 Exchan2e of Certificates A-S

ARTICLE III

REPRESENTATIONS AND WARRANTIES

Section 3.01 Representations and Warranties of Pro2ress A-9

Section 3.02 Representations and Warranties of Duke and Mer2er Sub A-21

ARTICLE IV

COVENANTS

Section 4.01 Covenants ofPro2ress A-33

Section 4.02 Covenants of Duke A-37

Section 4.03 No Solicitation by Progress A-41

Section 4.04 No Solicitation by Duke A-43

Section 4.05 Other Actions A-45

Section 4.06 Coordination of Dividends A-45

ARTICLE

ADDITIONAL AGREEMENTS

Section 5.01 Preparation of the Fonn S-4 and the Joint Proxy Statement Shareholders Meetings A-46

SectionS.02 Letters of Dukes Accountants A-47

Section 5.03 Letters of Pro2resss Accountants A-47

Section 5.04 Access to Infonnation Effect of Review A-47

Section 5.05 Re2ulatorv Matters Reasonable Best Efforts A-48

Section 5.06 Stock Options Restricted Stock and Equity Awards Stock Plais A-49

Section 5.07 Employee Matters A-SO

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3260



Form S-4

Section 5.08 Indemnification Exculpation and Insurance A-52

Section 5.09 Pen andExpensei A-53

Section 5.10 Public Announcements A-56

Section 5.11 Affiliates A-56

Section5.12 NYSEListin2 A-56

Section 5.13 Shareholder Liti2ation A-56

Section 5.14 Tax-Free Reor2anization Treatment A-56

Section 5.15 Standstill A2reements Confidentiality A2reements A-56

A-i

Table of Contents

Page

ARTICLE VI

CONDITIONS PRECEDENT

Section 6.01 Conditions to Each Partys Obli2ation to Effect the Mer2er A-58

Section 6.02 Conditions to Obli2ations of Pro2ress A-58

Section 6.03 Conditions to Obligations of Duke A-59

Section 6.04 Frustration of Closin2 Conditions A-60

ARTICLE VII

TERMINATION AMENDMENT AND WAIVER

Section 7.01 Tennination A-60

Section 7.02 Effect of Tennination A-61

Section 7.03 Amendment A-62

Section 7.04 Extension Waiver A-62

ARTICLE VIII

GENERAL PRO VISIONS

Section 8.01 Nonsurvival of Representations and Warranties A-63

Section 8.02 Notices A-63

Section 8.03 Definitions A-64

Section 8.04 Interpretation and Other Matters A-64

Section 8.05 Counterparts A-65

Section 8.06 Entire A2reement No Third-Party Beneficiaries A-65

Section 8.07 Govemin2 Law A-65

Section 8.08 Assignment A-65

Section 8.09 Enforcement A-66

Section 8.10 Severability A-66

Section 8.11 Waiver of Jury Trial A-66

A-u

Table of Contents

DEFINED TERMS INDEX

Location of Defmition Location of Definition

2005 Act 3.01b Effective Time 1.03

affiliate 8.03a Environmental Claim 3.01n

Agreement Preamble Environmental Laws 3.01n

Anti-Bribery Laws 3.01x Environmental Pennits 3.01n

Applicable PSCs 3.01d ERISA 3.010

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3261



Form S-4

Articles of Merger 1.03 Excess Shares 2.02e

AtomicEnergyAct 3.01d Exchange Act 3.01d
Burdensome Effect 5.05b Exchange Agent 2.02a

capital stock 8.03b Exchange Fund 2.02a
Certificates 2.02b Exchange Ratio 2.01b

Closing 1.02 FCC 3.01d

Closing Date 1.02 FCC Pre-Approvals 3.01d
Code Recitals FERC 3.01d
Common Shares Trust 2.02e Final Order 6.01d

Confidentiality Agreement 4.03a Final Order Waiting Period 6.01d
Consents 3.01d Fonn S-4 3.01d
Continuation Period 5.07c FPSC 3.01d
Contract 8.03c GAAP 3.01e
control 8.03a Governmental Authority 3.01d
Controlled Group Liability 3.010 Hazardous Materials 3.01n
DOE 3.01e HSR Act 3.01d
Duke Preamble Initial Tennination Date 7.01b
Duke Acquisition Agreement 4.04b Injured Party 7.02a
Duke Applicable Period 4.04a ITJRC 3.01d
Duke CEO 1.07b Joint Proxy Statement 3.01d
Duke Charter Amendment 5.01c Joint Venture 3.01

Duke Common Stock 3.02b knowledge 8.O3g
Duke Disclosure Letter 3.02 KPSC 3.01d
Duke Employee Benefit Plan 3.020 laws 3.01d
Duke Employee Stock Option Plans 3.02b Lien 3.01b
Duke Employee Stock Options 3.02b material adverse effect 8.03d
Duke Financial Statements 3.02e Merger Recitals

Duke Joint Venture 3.01a Merger Consideration 2.01b
Duke Material Business 4.04a Merger Sub Preamble

Duke Material Contract 3.02w NCBCA 1.01

Duke Nuclear Facilities 3.02o NCUC 3.01d
Duke Perfonnance Shares 3.02b Net Duke Position 3.02v
Duke Phantom Stock Units 3.02b New Plans 5.07b
Duke Required Statutory Approvals 3.02d Newco Employees 5.07a
Duke Risk Management Guidelines 3.02v NLRB 3.01

Duke SEC Reports 3.02e NRC 3.01d
Duke Share Issuance 3.O2p NYSE 2.02e
Duke Shareholder Approval O2p Options 3.01b
Duke Shareholders Meeting 5.01c orders 3.01d
Duke Superior Proposal 4.04b Other Duke Equity Awards 4.02d
Duke Takeover Proposal 4.04a Other Progress Adjusted Equity Awards 5.06a
Duke Tennination Fee 5.09c Other Progress Equity Awards 4.01d
Duke Voting Debt 3.02b

A-ui

Table of Contents

Location of Defmition Location of Definition

Pennits 3.01j Progress Required Statutory Approvals 3.01d

person 8.03e Progress Restricted Stock 5.06a
Plan 3.010 Progress Restricted Stock Units 3.01b
Power Act 3.01d Progress Risk Management Guidelines 3.01v

Progress Preamble Progress SEC Reports 3.01e

Progress Acquisition Agreement 4.03b Progress Shareholder Approval 3.Olp

Progress Adjusted Option 5.06a Progress Shareholders Meeting 5.01b

Progress Adjusted Perfonnance Shares 5.06a Progress Superior Proposal 4.03b

Progress Adjusted Restricted Stock 5.06a Progress Takeover Proposal 4.03a

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3262



Form S-4

Progress Adjusted Restricted Stock Units 5.06a Progress Tennination Fee 5.09b

Progress Applicable Period 4.03a Progress Voting Debt 3.01b

Progress CEO 1.07b PSCSC 3.01d

Progress CIC Plan 5.07d PUCO 3.01d

Progress Common Stock 3.01b Release 3.01n

Progress Disclosure Letter 3.01 Restraints 6.01b

Progress Employee Benefit Plan 3.010 SEC 3.01d

Progress Employee Stock Option Plais 3.01b Securities Act 3.01e

Progress Employee Stock Options 3.01b SERP 5.071

Progress Financial Statements 3.01e shares of capital stock 8.03b

Progress Indemnified Parties 5.08c SOX 3.01e

Progress Joint Venture 3.01a Stock Plais 5.06b

Progress Material Business 4.03a subsidiary 8.031

Progress Material Contract 3.01w Surviving Corporation 1.01

Progress Nuclear Facilities 3.01o Tax Return 3.01k

Progress Perfonnance Shares 3.01b Taxes 3.01k

Treasury 3.010

WARN Act 3.01m

A- iv

Table of Contents

AGREEMENT AND PLAN OF MERGER dated as of January 82011 this Agreement by and among DUKE ENERGY
CORPORATION Delaware corporation fltDIAMOND ACQUISITION CORPORATION North Carolina corporation and direct

wholly-owned subsidiary of Duke Mer2er Sub and PROGRESS ENERGY North Carolina corporation Pro2ress

WHEREAS the respective Boards of Directors of Duke and Merger Sub have approved this Agreement and deem it advisable and in the

best interests of their respective stockholders to consummate the merger of Merger Sub with and into Progress on the tenns and conditions set forth

herein the Mer2er and the Board of Directors of Duke has detennined to recommend to the stockholders of Duke that they approve an

amendment to the Amended and Restated Certificate of Incorporation of Duke providing for reverse stock split and that they approve the issuance

of shares of Duke Common Stock in connection with the Merger as set forth in this Agreement

WHEREAS the Board of Directors of Progress has adopted this Agreement and deems it in the best interest of Progress to consummate the

merger of Merger Sub with and into Progress on the tenns and conditions set forth herein and has determined to recommend to the shareholders of

Progress that they approve this Agreement and the Merger

WHEREAS Duke and Progress desire to make certain representations warranties covenants and agreements in connection with the Merger

and the transactions contemplated by this Agreement and also to prescribe various conditions to the Merger and

WHEREAS for United States federal income tax purposes it is intended that the Merger shall qualify as reorganization under

Section 368a of the Internal Revenue Code of 1986 as amended the ck and this Agreement is intended to be and is hereby adopted as

plan of reorgathzation within the meaning of Section 368a of the Code

NOW THEREFORE in consideration of the foregoing and of the representations warranties covenants and agreements contained in this

Agreement the parties agree as follows

A-i
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ARTICLE

THE MERGER

Section 1.01 The Mer2er Upon the tenns and subject to the conditions set forth in this Agreement at the Effective Time Merger Sub shall

be merged with and into Progress in accordance with the North Carolina Business Corporation Act the NCBCA At the Effective Time the

separate corporate existence of Merger Sub shall cease and Progress shall be the surviving corporation in the Merger the Survivin2
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Corporation and shall continue its corporate existence under the laws of the State of North Carolina and shall succeed to and assume all of the

rights and obligations of Progress and Merger Sub in accordance with the NCBCA and shall become as result of the Merger direct wholly-

owned subsidiary of Duke

Section 1.02 Closin2 Unless this Agreement shall have been tenninated pursuant to Section 7.01 the closing of the Merger the Closin2
will take place at 1000 a.m local time on date to be specified by the parties the Closin2 Date which subject to Section 4.06 of this

Agreement shall be no later than the second business day after satisfaction or waiver of the conditions set forth in Article VI other than those

conditions that by their tenns are to be satisfied at the Closing but subject to the satisfaction or waiver to the extent pennitted by applicable law
of such conditions at such time unless another time or date is agreed to by the parties hereto The Closing shall be held at such location as is

agreed to by the parties hereto

Section 1.03 Effective Time of the Mer2er Subject to the provisions of this Agreement as soon as practicable after 1000 a.m local time

on the Closing Date the parties thereto shall file articles of merger the Articles of Mer2er executed in accordance with and containing such

infonnation as is required by Section 55-11 -05 of the NCBCA with the Secretary of State of the State of North Carolina and on or after the Closing

Date shall make all other filings or recordings required under the NCBCA The Merger shall become effective at such time as the Articles of

Merger are duly filed with the Secretary of State of the State of North Carolina or at such later time as is specified in the Articles of Merger the

time the Merger becomes effective being hereinafter refened to as the Effective Time

Section 1.04 Effects of the Mer2er The Merger shall generally have the effects set forth in this Agreement and the applicable provisions of

the NCBCA

Section 1.05 Articles of Incorporation and By-laws of the Survivin2 Corporation

At the Effective Time the articles of incorporation of Merger Sub as in effect immediately prior to the Effective Time shall be the articles

of incorporation of the Surviving Corporation until thereafter amended in accordance with the provisions thereof and hereof and applicable Law in

each case consistent with the obligations set forth in Section 5.08

At the Effective Time the by-laws of Merger Sub as in effect immediately prior to the Effective Time shall be the by-laws of the

Surviving Corporation until thereafter amended in accordance with the provisions thereof and hereof and applicable Law in each case consistent

with the obligations set forth in Section 5.08

Section 1.06 Directors and Officers of the Survivin2 Corporation

The directors of Merger Sub at the Effective Time shall from and after the Effective Time be the directors of the Surviving Corporation

in the Merger until their successors have been duly elected or appointed and qualified or their earlier death resignation or removal

The officers of Progress at the Effective Time shall from and after the Effective Time be the initial officers of the Surviving Corporation

until their successors have been duly elected or appointed and qualified or their earlier death resignation or removal
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Section 1.07 Post-Merner Operations

Board Matters Duke shall take all necessary corporate action to cause the following to occur as of the Effective Time the number of

directors constituting the Board of Directors of Duke shall be as set forth in Exhibit hereto with the identities of the Duke Designees as defined

in Exhibit hereto as set forth in Exhibit hereto and the identities of the Progress Designees as defined in Exhibit hereto as identified by

Progress after the date hereof in accordance with the provisions of Exhibit hereto subject to such individuals ability and willingness to serve

ii the committees of the Board of Directors of Duke shall be as set forth in Exhibit hereto and the chairpersons of each such committee shall

be designated in accordance with the provisions of Exhibit hereto subject to such individuals ability and willingness to serve and iii the lead

independent director of the Board of Directors of Duke shall be designated in accordance with the provisions of Exhibit hereto subject to such

individuals ability and willingness to serve In the event any Duke Designee or any Progress Designee becomes unable or unwilling to serve as

director on the Board of Directors of Duke or as chairperson of committee or as lead independent director replacement for such designee

shall be detennined in accordance with the provisions of Exhibit hereto

Chainnan of the Board President and Chief Executive Officer Executive Officers

Dukes Board of Directors shall cause the cunent Chief Executive Officer of Progress the Progress CEO to be appointed as the

President and Chief Executive Officer of Duke and cause the current Chief Executive Officer of Duke the Duke CEO to be appointed as the

Chainnan of the Board of Directors of Duke in each case effective as of and conditioned upon the occurrence of the Effective Time and subject

to such individuals ability and willingness to serve The roles and responsibilities of such officers shall be as specified on Exhibit to this
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Agreement In the event that the Progress CEO is unwilling or unable to serve as the President and Chief Executive Officer of Duke as of the

Effective Time Progress and Duke shall confer and mutually designate President and Chief Executive Officer of Duke who shall be appointed

by Duke in accordance with the Amended and Restated Certificate of Incorporation and Amended and Restated By-laws of Duke as in effect as of

the Effective Time In the event that the Duke CEO is unwilling or unable to serve as the Chainnan of the Board of Directors of Duke as of the

Effective Time Progress and Duke shall confer and mutually designate Chainnan of the Board of Directors of Duke who shall be appointed by

Duke in accordance with the Amended and Restated Certificate of Incorporation and Amended and Restated By-laws of Duke as in effect as of the

Effective Time

ii The material tenns of the Progress CEOs employment with Duke as the President and Chief Executive Officer of Duke to be in

effect as of the Effective Time are set forth on Exhibit hereto The parties shall use their commercially reasonable efforts to cause an

employment agreement reflecting such tenns to be executed by Duke and the Progress CEO as promptly as practicable after the date hereof

effective as of and conditioned upon the occurrence of the Effective Time

iii The material tenns of the Duke CEOs employmentwith Duke as the Chairman of the Board of Directors of Duke to be in effect as

of the Effective Time are set forth on Exhibit hereto The parties shall use their commercially reasonable efforts to cause an amendment to the

employment agreement of the Duke CEO reflecting such amended tenns to be executed by Duke and the Duke CEO as promptly as practicable

after the date hereof effective as of and conditioned upon the occurrence of the Effective Time

iv Subject to such individuals ability and willingness to so serve Duke shall take all necessary corporate action so that the

individuals identified on Exhibit and designated for the Duke senior executive officer positions specified on such Exhibit shall hold such officer

positions as of the Effective Time In the event that any such individuals isare unwilling or unable to serve in such officer positions as of the

Effective Time Progress and Duke shall confer and mutually appoint other individuals to serve in such officer positions
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Name Headquarters and 0perations Following the Effective Time Duke shall retain its current name and shall maintain its headquarters

and principal corporate offices in Charlotte North Carolina none of which shall change as result of the Merger and taken together with its

subsidiaries following the Effective Time shall maintain substantial operations in Raleigh North Carolina

Community Support The parties agree that provision of charitable contributions and community support in their respective service areas

serves number of their important corporate goals During the two-year period immediately following the Effective Time Duke and its

subsidiaries taken as whole intend to continue to provide charitable contributions and community support within the service areas of the parties

and each of their respective subsidiaries in each service area at levels substantially comparable to the levels of charitable contributions and

community support provided directly or indirectly by Duke and Progress within their respective service areas prior to the Effective Time

Section 1.08 Transition Committee As promptly as practicable after the date hereof and to the extent pennitted by applicable law the parties

shall create special transition committee to oversee integration plaiming including to the extent pennitted by applicable law consulting with

respect to operations and major regulatory decisions This traisition committee shall be co-chaired by the Progress CEO and the Duke CEO and

shall be composed of such chief executive officers and two other designees of Duke and two other designees of Progress
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ARTICLE II

CONVERSION OF SHARES EXCHANGE OF CERTIFICATES

Section 2.01 Effect on Capital Stock At the Effective Time by virtue of the Merger and without any action on the part of holders of any

shares of Progress Common Stock or any capital stock of Merger Sub

Cancellation of Certain Pro2ress Common Stock Each share of Progress Common Stock that is owned by Progress other than in

fiduciary capacity Duke or Merger Sub shall automatically be canceled and retired and shall cease to exist and no consideration shall be

delivered in exchange therefor

Conversion of Pro2ress Common Stock Subject to Sections 2.02e and 2.02k each issued and outstanding share of Progress Common

Stock other than shares to be canceled in accordance with Section 2.01a shall be converted into the right to receive 2.6125 the Exchaie

fully paid and nonassessable shares of Duke Common Stock such aggregate amount the Merner Consideration As of the Effective
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Time all such shares of Progress Common Stock shall no longer be outstanding and shall automatically be canceled and retired and shall cease to

exist and each holder of certificate representing any such shares of Progress Common Stock shall cease to have any rights with respect thereto

except the right to receive the Merger Consideration as contemplated by this Section 2.01b and cash in lieu of fractional shares of Duke

Common Stock payable in accordance with Section 2.02e to be issued or paid in consideration therefor upon the surrender of certificates in

accordance with Section 2.02 without interest and the right to receive dividends and other distributions in accordance with Section 2.02

Conversion of Mer2er Sub Common Stock At the Effective Time by virtue of the Merger and without any action on the part of the holder

thereof each share of common stock par value $0.01 per share of Merger Sub issued and outstanding immediately prior to the Effective Time

shall be converted into and become one validly issued fully paid and nonassessable share of common stock par value $0.01 per share of the

Surviving Corporation and shall constitute the only outstanding capital stock of the Surviving Corporation From and after the Effective Time all

certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent the number of shares of common stock of

the Surviving Corporation into which they were converted in accordance with the immediately preceding sentence

Section 2.02 Exchan2e of Certificates

Exchan2e A2ent Prior to the Effective Time Duke shall enter into an agreement with such bank or trust company as may be mutually

agreed by Duke and Progress the Exchaie A2ent which agreement shall provide that Duke shall deposit with the Exchange Agent at or prior

to the Effective Time for the benefit of the holders of shares of Progress Common Stock for exchange in accordance with this Article II through

the Exchange Agent certificates representing the shares of Duke Common Stock representing the Merger Consideration or appropriate alternative

arrangements shall be made by Duke if uncertificated shares of Duke Common Stock will be issued Following the Effective Time Duke shall

make available to the Exchange Agent from time to time as needed cash sufficient to pay any dividends and other distributions pursuant to

Section 2.02c such shares of Duke Common Stock to be deposited together with any dividends or distributions with respect thereto with

record date after the Effective Time being hereinafter referred to as the Exchan2e Fund

Exchan2e Procedures As soon as reasonably practicable after the Effective Time and in any event not later than the fifth Business Day

following the Effective Time Duke shall cause the Exchange Agent to mail to each holder of record of certificate or certificates that immediately

prior to the Effective Time represented outstanding shares of Progress Common Stock the Certificates whose shares were converted into the

right to receive shares of Duke Common Stock pursuant to Section 2.01b letter of transmittal which shall specify that delivery shall be

effected and risk of loss and title to the Certificates shall pass only upon delivery of the Certificates to the Exchange Agent and shall be in such

fonn and have such other provisions as Duke and Progress may reasonably
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specify and ii instructions for use in surrendering the Certificates in exchange for certificates representing whole shares of Duke Common Stock

or appropriate alternative arrangements shall be made by Duke if uncertificated shares of Duke Common Stock will be issued cash in lieu of

fractional shares pursuant to Section 2.02e and any dividends or other distributions payable pursuant to Section 2.02c Upon surrender of

Certificate for cancellation to the Exchange Agent together with such letter of traismittal duly completed and validly executed in accordance with

the instructions thereto and such other documents as may reasonably be required by the Exchange Agent the holder of such Certificate shall be

entitled to receive in exchange therefor that number of whole shares of Duke Common Stock which shall be in uncertificated book entry fonn

unless physical certificate is requested that such holder has the right to receive pursuant to the provisions of this Article II certain dividends or

other distributions in accordance with Section 2.02c and cash in lieu of any fractional share of Duke Common Stock in accordance with

Section 2.02e and the Certificate so surrendered shall forthwith be canceled In the event of traisfer of ownership of Progress Common Stock

that is not registered in the transfer records of Progress the proper number of shares of Duke Common Stock may be issued to person other than

the person in whose name the Certificate so surrendered is registered if such Certificate shall be properly endorsed or otherwise be in proper form

for traisfer and the person requesting such issuance shall pay any traisfer or other taxes required by reason of the issuance of shares of Duke

Common Stock to person other than the registered holder of such Certificate or establish to the satisfaction of Duke that such tax has been paid or

is not applicable Until surrendered as contemplated by this Section 2.02 each Certificate shall be deemed at any time after the Effective Time to

represent only the right to receive upon such surrender the Merger Consideration which the holder thereof has the right to receive in respect of

such Certificate pursuant to the provisions of this Article II certain dividends or other distributions in accordance with Section 2.02c and cash in

lieu of any fractional share of Duke Common Stock in accordance with Section 2.02e No interest shall be paid or will accrue on the Merger

Consideration or any cash payable to holders of Certificates pursuant to the provisions of this Article II

Distributions with Respect to Unexchaied Shares No dividends or other distributions with respect to Duke Common Stock with

record date after the Effective Time shall be paid to the holder of any unsurrendered Certificate with respect to the shares of Duke Common Stock

issuable hereunder in respect thereof and no cash payment in lieu of fractional shares shall be paid to any such holder pursuant to Section 2.02e
and all such dividends and other distributions shall be paid by Duke to the Exchange Agent and shall be included in the Exchange Fund in each

case until the surrender of such Certificate in accordance with this Article II Subject to the effect of applicable escheat or similar laws following

surrender of any such Certificate there shall be paid to the recordholder thereof without interest the number of whole shares of Duke Common
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Stock issuable in exchange therefor pursuant to this Article II the amount of dividends or other distributions with record date after the Effective

Time theretofore paid with respect to such whole shares of Duke Common Stock and the amount of any cash payable in lieu of fractional share of

Duke Common Stock to which such holder is entitled pursuant to Section 2.02e and ii at the appropriate payment date the amount of dividends

or other distributions with record date after the Effective Time but prior to such surrender and with payment date subsequent to such surrender

payable with respect to such whole shares of Duke Common Stock

No Further Ownership Ri2hts in Pro2ress Common Stock Closin2 of Traisfer Books All shares of Duke Common Stock issued upon

the surrender for exchange of Certificates in accordance with the tenns of this Article II including any cash paid pursuant to this Article II shall

be deemed to have been issued and paid in full satisfaction of all rights pertaining to the shares of Progress Common Stock theretofore

represented by such Certificates subject however to Progresss obligation to pay any dividends or make any other distributions with record date

prior to the Effective Time that may have been declared or made by Progress on such shares of Progress Common Stock that remain unpaid at the

Effective Time As of the Effective Time the stock traisfer books of Progress shall be closed and there shall be no further registration of transfers

on the stock traisfer books of Progress of the shares of Progress Common Stock that were outstanding immediately prior to the Effective Time If
aftei the Effective Time Certificates me piesented to Piogiess Duke oi the Exchmige Agent foi miy Teasoji they shall be cmiceled mid exclimiged

as provided in this Article II except as otherwise required by law
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No Fractional Shares

No certificates or scrip representing fractional shares of Duke Common Stock shall be issued upon the surrender for exchange of

Certificates no dividend or distribution of Duke shall relate to such fractional share interests and such fractional share interests will not entitle the

owner thereof to vote or to any rights of shareholder of Duke but in lieu thereof each holder of such Certificate will be entitled to cash

payment in accordance with the provisions of this Section 2.02e

iiAs promptly as practicable following the Effective Time the Exchange Agent shall detennine the excess ofA the number of

whole shares of Duke Common Stock delivered to the Exchange Agent by Duke pursuant to Section 2.02a representing the Merger Consideration

over the aggregate number of whole shares of Duke Common Stock to be distributed to fonner holders of Progress Common Stock pursuant to

Section 2.02b such excess being herein called the Excess Shares Following the Effective Time the Exchange Agent shall on behalf of

fonner shareholders of Progress sell the Excess Shares at then-prevailing prices on the New York Stock Exchange Inc NYSE all in the

maimer provided in Section 2.02eiii The parties acknowledge that payment of the cash consideration in lieu of issuing fractional shares of Duke

Common Stock was not separately bargained for consideration but merely represents mechanical rounding off for purposes of avoiding the

expense and inconvenience to Duke that would otherwise be caused by the issuance of fractional shares of Duke Common Stock

iii The sale of the Excess Shares by the Exchange Agent shall be executed on the NYSE through one or more member finns of the

NYSE and shall be executed in round lots to the extent practicable The Exchange Agent shall use reasonable efforts to complete the sale of the

Excess Shares as promptly following the Effective Time as in the Exchange Agents sole judgment is practicable consistent with obtaining the

best execution of such sales in light of prevailing market conditions Until the net proceeds of such sale or sales have been distributed to the holders

of Certificates fonnerly representing Progress Common Stock the Exchange Agent shall hold such proceeds in trust for holders of Progress

Common Stock the Common Shares Trust The Surviving Corporation shall pay all commissions traisfer taxes and other out-of-pocket

transaction costs including the expenses and compensation of the Exchange Agent incurred in connection with such sale of the Excess Shares The

Exchange Agent shall detennine the portion of the Common Shares Trust to which each fonner holder of Progress Common Stock is entitled if

any by multiplying the amount of the aggregate net proceeds composing the Common Shares Trust by fraction the numerator of which is the

amount of the fractional share interest to which such fonner holder of Progress Common Stock would otherwise be entitled after taking into

account all shares of Progress Common Stock held at the Effective Time by such holder and the denominator of which is the aggregate amount of

fractional share interests to which all fonner holders of Progress Common Stock would otherwise be entitled

iv As soon as practicable after the detennination of the amount of cash if any to be paid to holders of Certificates fonnerly

representing Progress Common Stock with respect to any fractional share interests the Exchange Agent shall make available such amounts to such

holders of Certificates fonnerly representing Progress Common Stock without interest subject to and in accordance with the tenns of

Section 2.02c

Tennination of Exchaie Fund Any portion of the Exchange Fund that remains undistributed to the holders of the Certificates for one

year after the Effective Time shall be delivered to Duke upon demand and any holders of the Certificates who have not theretofore complied with

this Article II shall thereafter look only to Duke for payment of their claim for Merger Consideration any dividends or distributions with respect to

Duke Common Stock and any cash in lieu of fractional shares of Duke Common Stock

No Liability None of Duke Progress Merger Sub the Surviving Corporation or the Exchange Agent or any of their respective directors

officers employees and agents shall be liable to any person in respect of any shares of Duke Common Stock any dividends or distributions with
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respect thereto any cash in lieu of fractional shares of Duke Common Stock or any cash from the Exchange Fund in each case delivered to

public official
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pursuant to any applicable abandoned property escheat or similar law If any Certificate shall not have been surrendered prior to five years after

the Effective Time or immediately prior to such earlier date on which any Merger Consideration any dividends or distributions payable to the

holder of such Certificate or any cash payable to the holder of such Certificate fonnerly representing Progress Common Stock pursuant to this

Article II would otherwise escheat to or become the property of any Governmental Authority any such Merger Consideration dividends or

distributions in respect of such Certificate or such cash shall to the extent pennitted by applicable law become the properly of Duke free and clear

of all claims or interest of any person previously entitled thereto

Investment of Exchan2e Fund The Exchange Agent shall invest any cash included in the Exchange Fund as directed by Duke on daily

basis provided that no gain or loss thereon shall affect the amounts payable to the holders of Progress Common Stock pursuant to the other

provisions of this Article II Any interest and other income resulting from such investments shall be paid to Duke

Withholdin2 Ri2hts Duke and the Exchange Agent shall be entitled to deduct and withhold from any consideration payable pursuant to

this Agreement to any person who was holder of Progress Common Stock immediately prior to the Effective Time such amounts as Duke and the

Exchange Agent may be required to deduct and withhold with respect to the making of such payment under the Code or any other provision of

applicable federal state local or foreign tax law To the extent that amounts are so withheld by Duke or the Exchange Agent and duly paid over to

the applicable taxing authority such withheld amounts shall be treated for all purposes of this Agreement as having been paid to the person to

whom such consideration would otherwise have been paid

Lost Stolen or Destroyed Certificates If any Certificate shall have been lost stolen or destroyed upon the making of an affidavit of that

fact by the person claiming such Certificate to be lost stolen or destroyed and if required by Duke the posting by such person of bond in such

reasonable amount as Duke may direct as indemnity against any claim that may be made against it with respect to such Certificate the Exchange

Agent shall issue in exchange for such lost stolen or destroyed Certificate the Merger Consideration and if applicable any unpaid dividends and

distributions on shares of Duke Common Stock deliverable in respect thereof and any cash in lieu of fractional shares in each case pursuant to this

Agreement

Adjustments to Prevent Dilution In the event that Progress changes the number of shares of Progress Common Stock or securities

convertible or exchangeable into or exercisable for shares of Progress Common Stock or Duke changes the number of shares of Duke Common

Stock or securities convertible or exchangeable into or exercisable for shares of Duke Common Stock issued and outstanding prior to the Effective

Time in each case as result of reclassification stock split including reverse stock split stock dividend or distribution subdivision exchange

or readjustment of shares or other similar traisaction the Exchange Ratio shall be equitably adjusted provided however that nothing in this

Section 2.02k shall be deemed to pennit or authorize any party hereto to effect any such change that it is not otherwise authorized or pennitted to

undertake pursuant to this Agreement Without limiting the generality of the foregoing upon Dukes implementation of the reverse stock split as

described in Section 5.01c the Exchange Ratio will be reduced by multiplying the then-current Exchange Ratio by ratio the numerator of

which is the number of shares of Duke Common Stock outstanding immediately following such reverse stock split and the denominator of which is

the number of shares of Duke Common Stock outstanding immediately prior to such reverse stock split

Uncertificated Shares In the case of outstanding shares of Progress Common Stock that are not represented by Certificates the parties

shall make such adjustments to this Section 2.02 as are necessary or appropriate to implement the same purpose and effect that this Section 2.02

has with respect to shares of Progress Common Stock that are represented by Certificates
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ARTICLE III

REPRESENTATIONS AND WARRANTIES

Section 3.01 Representations and Warranties of Pro2ress Except as set forth in the letter dated the date of this Agreement and delivered to

Duke by Progress concurrently with the execution and delivery of this Agreement the Pro2ress Disclosure Letter or to the extent the qualifying

nature of such disclosure is readily apparent therefrom and excluding any forward-looking statements risk factors and other similar statements that

are cautionary and non-specific in nature as set forth in the Progress SEC Reports filed on or after January 2009 and prior to the date hereof
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Progress represents and wanants to Duke as follows

Or2athzation and Oualification

Each of Progress and its subsidiaries is duly organized validly existing and in good standing with respect to jurisdictions that

recognize the concept of good standing under the laws of its jurisdiction of orgathzation and has full power and authority to conduct its business as

and to the extent now conducted and to own use and lease its assets and properties except for such failures to be so orgathzed existing and in

good standing with respect to jurisdictions that recognize the concept of good standing or to have such power and authority that individually or in

the aggregate have not had and could not be reasonably expected to have material adverse effect on Progress Each of Progress and its

subsidiaries is duly qualified licensed or admitted to do business and is in good standing with respect to jurisdictions that recognize the concept of

good standing in each jurisdiction in which the ownership use or leasing of its assets and properties or the conduct or nature of its business

makes such qualification licensing or admission necessary except for such failures to be so qualified licensed or admitted and in good standing

with respect to jurisdictions that recognize the concept of good standing that individually or in the aggregate have not had and could not

reasonably be expected to have material adverse effect on Progress Section 3.01 of the Progress Disclosure Letter sets forth as of the date of

this Agreement the name and jurisdiction of organization of each subsidiary of Progress No subsidiary of Progress owns any stock in Progress

Progress has made available to Duke prior to the date of this Agreement true and complete copy of Progresss articles of incorporation and by
laws each as amended through the date hereof

ii Section 3.01a of the Progress Disclosure Letter sets forth description as of the date of this Agreement of all Progress Joint

Ventures including the name of each such entity and brief description of the principal line or lines of business conducted by each such

entity For purposes of this Agreement

Joint Venture of person or entity shall mean any person that is not subsidiary of such first person in which such first

person or one or more of its subsidiaries owns directly or indirectly an equity interest other than equity interests held for passive

investment purposes that are less than 5% of each class of the outstanding voting securities or equity interests of such second person

Progress Joint Venture shall mean any Joint Venture of Progress or any of its subsidiaries in which the invested capital

associated with Progresss or its subsidiaries interest as of the date of this Agreement exceeds $50000000 and

Duke Joint Venture shall mean any Joint Venture of Duke or any of its subsidiaries in which the invested capital associated

with Dukes or its subsidiaries interest as of the date of this Agreement exceeds $100000000

iii Except for interests in the subsidiaries of Progress the Progress Joint Ventures and interests acquired after the date of this

Agreement without violating any covenant or agreement set forth herein neither Progress nor any of its subsidiaries directly or indirectly owns any

equity or similar interest in or any interest convertible into or exchangeable or exercisable for any equity or similar interest in any person in

which the invested capital associated with such interest of Progress or any of its subsidiaries exceeds individually as of the date of this Agreement

$50000000

A-9

Table of Contents

Capital Stock

The authorized capital stock of Progress consists of

500000000 shares of common stock no par value the Pro2ress Common Stock of which 293150141 shares were

outstanding as of November 2010 and

20000000 shares of prefened stock no par value per share none of which were outstanding as of the date of this Agreement

As of the date of this Agreement no shares of Progress Common Stock were held in the treasury of Progress As of the date of this

Agreement 1418447 shares of Progress Common Stock were subject to outstanding stock options granted under the Progress Employee Stock

Option Plans collectively the Pro2ress Employee Stock Options 1194888 shares of Progress Common Stock were subject to outstanding

awards of restricted stock units or phantom shares of Progress Common Stock Progress Restricted Stock Units 1875087 shares of Progress

Common Stock were subject to outstanding awards of perfonnance shares of Progress Common Stock detennined at maximum perfonnance levels

Pro2ress Perfonnance Shares and 1651047 additional shares of Progress Common Stock were reserved for issuance pursuant to the Progress

Energy Inc 1997 Equity Incentive Plai the Progress Energy Inc 2002 Equity Incentive Plan the Progress Energy Inc 2007 Equity Incentive

Plan the Amended and Restated Progress Energy Inc Non-Employee Director Stock Unit Plan and any other compensatory plan program or

arrangement under which shares of Progress Common Stock are reserved for issuance collectively the Pro2ress Employee Stock Option Plais
Since November 2010 no shares of Progress Common Stock have been issued except pursuant to the Progress Employee Stock Option Plans and

Progress Employee Stock Options issued thereunder and the Progress Energy Inc Investor Plus Plan and from November 2010 to the date of

this Agreement no shares of Progress Common Stock have been issued other than 17367 shares of Progress Common Stock issued pursuant to the

Progress Employee Stock Option Plais or Progress Employee Stock Options issued thereunder and 62489 shares of Progress Common Stock
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issued pursuant to the Progress Energy Inc Investor Plus Plan All of the issued and outstanding shares of Progress Common Stock are and all

shares reserved for issuance will be upon issuance in accordance with the tenns specified in the instruments or agreements pursuant to which they

are issuable duly authorized validly issued fully paid and nonassessable Except as disclosed in this Section 3.01b as of the date of this

Agreement there are no outstanding subscriptions options warrants rights including stock appreciation rights preemptive rights or other

contracts commitments understandings or arrangements including any right of conversion or exchange under any outstanding security instrument

or agreement together Options obligating Progress or any of its subsidiaries to issue or sell any shares of capital stock of Progress to

grant extend or enter into any Option with respect thereto redeem or otherwise acquire any such shares of capital stock or other equity

interests or provide material amount of funds to or make any material investment in the fonn of loan capital contribution or otherwise in

any of their respective subsidiaries

iiExcept as pennitted by this Agreement all of the outstanding shares of capital stock of each subsidiary of Progress are duly

authorized validly issued fully paid and nonassessable and are owned beneficially and of record by Progress or subsidiary of Progress free and

clear of any liens claims mortgages encumbrances pledges security interests equities and charges of any kind each Len except for any of

the foiegoing that individually in the aggiegate hay not had mid could not ieasonably be expected to hay mateiial adv else effect on

Progress There are no outstanding Options obligating Progress or any of its subsidiaries to issue or sell any shares of capital stock of any

subsidiary of Progress or to grant extend or enter into any such Option or voting trusts proxies or other commitments understandings

restrictions or arrangements in favor of any person other than Progress or subsidiary wholly-owned directly or indirectly by Progress with

respect to the voting of or the right to participate in dividends or other earnings on any capital stock of Progress or any subsidiary of Progress

iii Progress is holding company as defined under Section 1262 of the Public Utility Holding Company Act of 2005 as amended

the 2005 Act
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iv As of the date of this Agreement no bonds debentures notes or other indebtedness of Progress or any of its subsidiaries having the

iiglit
to vote 01 wInch me convertible into 01 exeicisable foi secuiities

Iiavllig
the

iiglit
to vote collectively Pioiess Votin Debt on ny

matters on which Progress shareholders may vote are issued or outstanding nor are there any outstanding Options obligating Progress or any of its

subsidiaries to issue or sell any Progress Voting Debt or to grant extend or enter into any Option with respect thereto

There have been no repricings of any Progress Employee Stock Options through amendments cancellation and reissuance or other

meais during the cunent or prior two calendar years None of the Progress Employee Stock Options Progress Restricted Stock Units or

Progress Perfonnance Shares have been granted since November 2010 except as pennitted by this Agreement or have been granted in

contemplation of the Merger or the traisactions contemplated in this Agreement None of the Progress Employee Stock Options was granted with

an exercise price below the per share closing price on the NYSE on the date of grant All grants of Progress Employee Stock Options Progress

Restricted Stock Units and Progress Perfonnance Shares were validly made and properly approved by the Board of Directors of Progress or duly

authorized committee or subcommittee thereof in compliance with all applicable laws and recorded on the consolidated financial statements of

Progress in accordance with GAAP and no such grants of Progress Employee Stock Options involved any back dating forward dating or

similar practices

Authority Progress has full corporate power and authority to enter into this Agreement to perfonn its obligations hereunder and subject

to obtaining Progress Shareholder Approval to consummate the transactions contemplated hereby The execution delivery and perfonnance of this

Agreement by Progress and the consummation by Progress of the traisactions contemplated hereby have been duly and validly adopted and

unathmously approved by the Board of Directors of Progress the Board of Directors of Progress has recommended approval of this Agreement by

the shareholders of Progress and directed that this Agreement be submitted to the shareholders of Progress for their approval and no other

corporate proceedings on the part of Progress or its shareholders are necessary to authorize the execution delivery and perfonnance of this

Agreement by Progress and the consummation by Progress of the Merger and the other transactions contemplated hereby other than obtaining

Progress Shareholder Approval This Agreement has been duly and validly executed and delivered by Progress and assuming this Agreement

constitutes the legal valid and binding obligation of Duke and Merger Sub constitutes legal valid and binding obligation of Progress enforceable

against Progress in accordance with its tenns except that such enforcement may be subject to applicable bankruptcy insolvency reorganization

moratorium or other similar laws now or hereafter in effect relating to creditors rights generally and to general equitable principles

No Conflicts Approvals and Consents

The execution and delivery of this Agreement by Progress does not and the perfonnance by Progress of its obligations hereunder and

the consummation of the Merger and the other transactions contemplated hereby will not conflict with result in violation or breach of constitute

with or without notice or lapse of time or both default under result in or give to any person any right of payment or reimbursement tennination

cancellation modification or acceleration of or result in the creation or imposition of any Lien upon any of the assets or properties of Progress or

any of its subsidiaries or any of the Progress Joint Ventures under any of the tenns conditions or provisions of the certificates or articles of
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incorporation or by-laws or other comparable organizational documents of Progress or any of its subsidiaries or any of the Progress Joint

Ventures or subject to the obtaining of Progress Shareholder Approval and the taking of the actions described in paragraph ii of this

Section 3.01d including the Progress Required Statutory Approvals any statute law rule regulation or ordinance together iwa or any

judgment order writ or decree together orders of any federal state local or foreign government or any court of competent jurisdiction

administrative agency or commission or other governmental authority or instrumentality domestic foreign or supranational each
Governmental Authority applicable to Progress or any of its subsidiaries or any of the Progress Joint Ventures or any of their respective assets or

properties or any note bond mortgage security agreement credit agreement indenture license franchise pennit concession contract lease

obligation or other instrument

A-li

Table of Contents

to which Progress or any of its subsidiaries or any of the Progress Joint Ventures is party or by which Progress or any of its subsidiaries or any of

the Progress Joint Ventures or any of their respective assets or properties is bound excluding from the foregoing clauses and such items that

individually or in the aggregate have not had and could not reasonably be expected to have material adverse effect on Progress

iiExcept for compliance with and filings under the Hart- Scott-Rodino Antitrust Improvements Act of 1976 as amended and

the rules and regulations thereunder the HSR Act the filing with and to the extent required the declaration of effectiveness by the

Securities and Exchange Commission the LQ of proxy statement relating to the approval of this Agreement by Progresss shareholders

such proxy statement together with the proxy statement relating to the approval of this Agreement by Dukes shareholders in each case as

amended or supplemented from time to time the Joint Proxy Statement pursuant to the Securities Exchange Act of 1934 as amended and the

rules and regulations thereunder the Exchaie Act the registration statement on Fonn S-4 prepared in connection with the issuance of

Duke Common Stock in the Merger the Fonn S-4 and such reports under the Exchange Act as may be required in connection with this

Agreement and the transactions contemplated hereby the filing of documents with various state securities authorities that may be required in

connection with the traisactions contemplated hereby such filings with and approvals of the NYSE to pennit the shares of Duke Common

Stock that are to be issued pursuant to Article II to be listed on the NYSE the registration consents approvals and notices required under the

2005 Act notice to and the consent and approval of the Federal Energy Regulatory Commission the FERC under Section 203 of the

Federal Power Act as amended the Power Act or an order under the Power Act disclaiming jurisdiction over the transactions contemplated

hereby the filing of an application to and consent and approval of and issuance of any required licenses and license amendments by the

Nuclear Regulatory Commission the under the Atomic Energy Act of 1954 as amended the Atomic Ener2y Act the filing of the

Articles of Merger and other appropriate merger documents required by the NCBCA with the Secretary of State of the State of North Carolina and

appropriate documents with the relevant authorities of other states in which Progress is qualified to do business compliance with and such

filings as may be required under applicable Environmental Laws to the extent required notice to and the approval of the North Carolina

Utilities Commission the NCUC the Public Service Commission of South Carolina the PSCSC the Florida Public Service Commission

the FPSC the Public Utilities Commission of Ohio the PUCO the Indiana Utility Regulatory Commission the IURC and the Kentucky

Public Service Commission the KPSC collectively the Applicable PSCs required pre-approvals the FCC Pre-Approvals of

license transfers with the Federal Communications Commission the such other items as disclosed in Section 3.01d of the Progress

Disclosure Letter and compliance with and filings under antitrust or competition laws of any foreign jurisdiction if required the items set

forth above in clauses through and collectively the Pro2ress Required Statutory Approvals no consent approval license order or

authorization Consents or action of registration declaration or filing with or notice to any Governmental Authority is necessary or required to

be obtained or made in connection with the execution and delivery of this Agreement by Progress the perfonnance by Progress of its obligations

hereunder or the consummation of the Merger and the other transactions contemplated hereby other than such items that the failure to make or

obtain as the case may be individually or in the aggregate could not reasonably be expected to have material adverse effect on Progress

SEC Reports Financial Statements and Utility Reports

Progress and its subsidiaries have filed or furnished each fonn report schedule registration statement registration exemption if

applicable definitive proxy statement and other document together with all amendments thereof and supplements thereto required to be filed or

furnished by Progress or any of its subsidiaries pursuant to the Securities Act of 1933 as amended and the rules and regulations thereunder the

Securities Act or the Exchange Act with the SEC since January 2007 as such documents have since the time of their filing been amended or

supplemented the Pro2ress SEC Reports As of their respective dates after giving effect to any amendments or supplements thereto the

Progress SEC Reports complied as to fonn in all material respects with the requirements of the Securities Act and the Exchange Act if

applicable as the case may be and to the extent applicable the Sarbanes-Oxley Act of 2002 and did not contain any
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untrue statement of material fact or omit to state material fact required to be stated therein or necessary in order to make the statements therein

in light of the circumstances under which they were made not misleading

iiEach of the principal executive officer of Progress and the principal financial officer of Progress or each fonner principal executive

officer of Progress and each fonner principal financial officer of Progress as applicable has made all certifications required by Rule 13a-14 or

Sd- 14 under the Exchange Act or Sections 302 and 906 of SOX and the rules and regulations of the SEC promulgated thereunder with respect to

the Progress SEC Reports For purposes of the preceding sentence principal executive officer and principal financial officer shall have the

meathngs given to such tenns in SOX Since January 2007 neither Progress nor any of its subsidiaries has arranged any outstanding extensions

of credit to directors or executive officers within the meaning of Section 402 of SOX

iii The audited consolidated financial statements and unaudited interim consolidated financial statements including in each case the

notes if any thereto included in the Progress SEC Reports the Pro2ress Financial Statements complied as to fonn in all material respects with

the published rules and regulations of the SEC with respect thereto in effect at the time of filing or furnishing the applicable Progress SEC Report
were prepared in accordance with United States generally accepted accounting principles GAAP applied on consistent basis during the

periods involved except as may be indicated therein or in the notes thereto and except with respect to unaudited statements as permitted by Fonn

10-Q of the SEC and fairly present subject in the case of the unaudited interim financial statements to nonnal recuning year-end audit

adjustments that were not or are not expected to be individually or in the aggregate materially adverse to Progress the consolidated financial

position of Progress and its consolidated subsidiaries as of the respective dates thereof and the consolidated results of their operations and cash

flows for the respective periods then ended

iv All filings other than immaterial filings required to be made by Progress or any of its subsidiaries since January 2007 under

the 2005 Act the Power Act the Atomic Energy Act the Natural Gas Act the Natural Gas Policy Act of 1978 the Communications Act of 1934

and applicable state laws and regulations have been filed with the SEC the FERC the Department of Energy the the FCC or any

applicable state public utility commissions including to the extent required NCUC PSCSC and FPSC as the case may be including all fonns

statements reports agreements oral or written and all documents exhibits amendments and supplements appertaining thereto including all rates

tariffs franchises service agreements and related documents and all such filings complied as of their respective dates with all applicable

requirements of the applicable statute and the rules and regulations thereunder except for filings the failure of which to make or the failure of which

to make in compliance with all applicable requirements of the applicable statute and the rules and regulations thereunder individually or in the

aggregate have not had and could not reasonably be expected to have material adverse effect on Progress

Progress has designed and maintains system of internal control over financial reporting as defined in Rules 3a 151 and Sd

151 of the Exchange Act sufficient to provide reasonable assurances regarding the reliability of financial reporting Progress has designed and

maintains disclosure controls and procedures as defined in Rules 3a 15e and Sd 15e of the Exchange Act to provide reasonable assurance

that all infonnation required to be disclosed by Progress in the reports that it files or submits under the Exchange Act is recorded processed

summarized and reported within the time periods specified in the SECs rules and fonns and is accumulated and communicated to Progresss

management as appropriate to allow timely decisions regarding required disclosure and has disclosed based on its most recent evaluation of

internal control over financial reporting to Progresss outside auditors and the audit committee of the Board of Directors of Progress all

significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely

to adversely affect Progresss ability to record process summarize and report financial infonnation and any fraud whether or not material

that involves management or other employees who have significant role in Progresss internal control over financial reporting Since

December 31 2006 any material change in internal control over financial reporting required to be disclosed in any Progress SEC Report has been

so disclosed
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vi Since December 31 2006 neither Progress nor any of its subsidiaries nor to the knowledge of the Executive Officers for the

purposes of this Section 3.01 evi as such tenn is defined in Section 3b-7 of the Exchange Act of Progress any director officer employee

auditor accountant or representative of Progress or any of its subsidiaries has received or otherwise obtained knowledge of any material complaint

allegation assertion or claim whether written or oral regarding the accounting or auditing practices procedures methodologies or methods of

Progress or any of its subsidiaries or their respective internal accounting controls relating to periods after December 31 2006 including any

material complaint allegation assertion or claim that Progress or any of its subsidiaries has engaged in questionable accounting or auditing

practices except for any of the foregoing after the date hereof which have no reasonable basis and to the knowledge of the Executive Officers

of Progress no attorney representing Progress or any of its subsidiaries whether or not employed by Progress or any of its subsidiaries has

reported evidence of material violation of securities laws breach of fiduciary duty or similar violation relating to periods after December 31

2006 by Progress or any of its officers directors employees or agents to the Board of Directors of Progress or any committee thereof or to any

director or Executive Officer of Progress
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Absence of Certain Chaies or Events Since December 31 2009 through the date hereof Progress and its subsidiaries have conducted

their respective businesses in all material respects in the ordinary course of business in consistent maimer since such date and there has not been

any change event or development that individually or in the aggregate has had or could reasonably be expected to have material adverse effect

on Progress

Absence of Undisclosed Liabilities Except for matters reflected or reserved against in the consolidated balance sheet or notes thereto as

of December 31 2009 included in the Progress Financial Statements neither Progress nor any of its subsidiaries has any liabilities or obligations

whether absolute accrued contingent fixed or otherwise or whether due or to become due of any nature that would be required by GAAP to be

reflected on consolidated balance sheet of Progress and its consolidated subsidiaries including the notes thereto except liabilities or obligations

that were incurred in the ordinary course of business consistent with past practice since December 31 2009 ii that were incurred in

connection with the traisactions contemplated by this Agreement and that are not material in the aggregate or iii that individually or in the

aggregate have not had and could not reasonably be expected to have material adverse effect on Progress Neither Progress nor any of its

subsidiaries is party to or has any commitment to become party to any joint venture off-balance sheet partnership or any similar contract or

anangenient including iny Contiact ielating to iny tiausaction elatioiisliip between aniong Piogiess ind iny of its subsidiaiies oji the

hand and any unconsolidated affiliate including any structured finance special purpose or limited purpose entity or person on the other hand or

any off-balance sheet arrangements as defined in Item 303a of Regulation S-K under the Exchange Act where the result purpose or effect of

such contract or arrangement is to avoid disclosure of any material transaction involving or material liabilities of Progress or any of its

subsidiaries in the Progress Financial Statements or the Progress SEC Reports

Le2al Proceedin2s Except for Environmental Claims which are the subject of Section 3.01n as of the date of this Agreement there

are no actions suits arbitrations or proceedings pending or to the knowledge of Progress threatened against relating to or affecting nor to the

knowledge of Progress are there any Governmental Authority investigations inquiries or audits pending or threatened against relating to or

affecting Progress or any of its subsidiaries or any of the Progress Joint Ventures or any of their respective assets and properties that in each case

individually or in the aggregate have had or could reasonably be expected to have material adverse effect on Progress and ii neither Progress

nor any of its subsidiaries or material assets is subject to any order of any Governmental Authority that individually or in the aggregate has had or

could reasonably be expected to have material adverse effect on Progress

Infonnation Supplied None of the infonnation supplied or to be supplied by Progress for inclusion or incorporation by reference in the

Fonn S-4 will at the time the Fonn S-4 is filed with the SEC at any time it is amended or supplemented or at the time it becomes effective under

the Securities Act contain any untrue
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statement of material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not

misleading or ii the Joint Proxy Statement will at the date it is first mailed to Dukes shareholders or Progresss shareholders or at the time of the

Progress Shareholders Meeting or the Duke Shareholders Meeting contain any untrue statement of material fact or omit to state any material fact

required to be stated therein or necessary in order to make the statements therein in light of the circumstances under which they are made not

misleading The Joint Proxy Statement other than the portions thereof relating solely to the Duke Shareholders Meeting will comply as to fonn in

all material respects with the requirements of the Exchange Act and the rules and regulations thereunder except that no representation is made by

Progress with respect to statements made or incorporated by reference therein based on infonnation supplied by or on behalf of Duke or Merger

Sub for inclusion or incorporation by reference in the Joint Proxy Statement

Pennits Compliance with Laws and Orders Progress its subsidiaries and the Progress Joint Ventures hold all pennits licenses

certificates notices authorizations approvals and similar Consents of all Governmental Authorities Pennits necessary for the lawful conduct

of their respective businesses except for failures to hold such Pennits that individually or in the aggregate have not had and could not reasonably

be expected to have material adverse effect on Progress Progress its subsidiaries and the Progress Joint Ventures are in compliance with the

tenns of their Pennits except failures so to comply that individually or in the aggregate have not had and could not reasonably be expected to

have material adverse effect on Progress Progress its subsidiaries and the Progress Joint Ventures are not and since January 2008 have not

been in violation of or default under any law or order of any Governmental Authority except for such violations or defaults that individually or in

the aggregate have not had and could not reasonably be expected to have material adverse effect on Progress Progress is and since January

2008 has been in compliance in all material respects with SOX and ii the applicable listing standards and corporate governance rules and

regulations of the NYSE The above provisions of this Section 3.01j do not relate to matters with respect to taxes such matters being the subject

of Section 3.01k Environmental Pennits and Environmental Laws such matters being the subject of Section 3.01n benefits plans such matters

being the subject of Section 3.010 and nuclear power plants such matters being the subject of Section 3.01o

Taxes

Except as has not had and could not reasonably be expected to have material adverse effect on Progress
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Each of Progress and its subsidiaries has timely filed or has caused to be timely filed on its behalf all Tax Returns required

to be filed by it and all such Tax Returns are true complete and accurate All Taxes shown to be due and owing on such Tax Returns

have been timely paid

The most recent financial statements contained in the Progress SEC Reports filed prior to the date of this Agreement reflect

in accordance with GAAP an adequate reserve for all Taxes payable by Progress and its subsidiaries for all taxable periods through the

date of such financial statements

There is no audit examination deficiency refund litigation proposed adjustment or matter in controversy with respect to any

Taxes or Tax Return of Progress or its subsidiaries and to the knowledge of Progress neither Progress nor any of its subsidiaries has

received written notice of any claim made by governmental authority in jurisdiction where Progress or any of its subsidiaries as

applicable does not file Tax Return that Progress or such subsidiary is or may be subject to income taxation by that jurisdiction No

deficiency with respect to any Taxes has been proposed asserted or assessed against Progress or any of its subsidiaries and no requests

for waivers of the time to assess any Taxes are pending

There are no outstanding written agreements consents or waivers to extend the statutory period of limitations applicable to

the assessment of any Taxes or deficiencies against Progress or any of its subsidiaries and no power of attorney granted by either

Progress or any of its subsidiaries with respect to any Taxes is currently in force
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Neither Progress nor any of its subsidiaries is party to any agreement providing for the allocation or sharing of Taxes

imposed on or with respect to any individual or other person other than such agreements with customers vendors lessors or the like

entered into in the ordinary course of business and II agreements with or among Progress or any of its subsidiaries and neither

Progress nor any of its subsidiaries has been member of an affiliated group or similar state local or foreign filing group filing

consolidated U.S federal income Tax Return other than the group the common parent of which is Progress or subsidiary of Progress

or has any liability for the Taxes of any person other than Progress or any of its subsidiaries under Treasury Regulation

Section 1.1502-6 or any similar provision of state local or foreign law or II as transferee or successor

There are no material Liens for Taxes other than for current Taxes not yet due and payable on the assets of Progress and its

subsidiaries

iiNeither Progress nor any of its subsidiaries has taken or agreed to take any action or knows of any fact agreement plan or other

circumstance that is reasonably likely to prevent or impede the Merger from qualifying as reorgathzation under Section 368a of the Code

For purposes of this Agreement

Taxes means any and all federal state local foreign or other taxes of any kind together with any and all interest penalties additions to

tax and additional amounts imposed with respect thereto imposed by any governmental authority including without limitation taxes or other

charges on or with respect to income franchises windfall or other profits gross receipts property sales use capital stock payroll employment

unemployment social security workers compensation or net worth and taxes or other charges in the nature of excise withholding ad valorem or

value added

Tax Return means any return report or similar statement including the schedules attached thereto required to be filed with respect to

Taxes including without limitation any infonnation return claim for refund amended return or declaration of estimated Taxes

Employee Benefit Plans ERISA

Except for such matters that individually or in the aggregate have not had and could not reasonably be expected to have material

adverse effect on Progress all Progress Employee Benefit Plans are in compliance with all applicable requirements of law including the

Employee Retirement Income Security Act of 1974 as amended and the rules and regulations thereunder ERISA and the Code and there

does not now exist nor do any circumstances exist that could result in any Controlled Group Liability that would be liability of Progress or any

of its subsidiaries following the Closing The only material employment agreements severance agreements or severance policies applicable to

Progress or any of its subsidiaries are the agreements and policies disclosed in Section 3.010i of the Progress Disclosure Letter

iiAs used herein

Controlled Group Liability means any and all liabilities under Title IV of ERISA under Section 302 of ERISA
under Sections 412 and 4971 of the Code and as result of failure to comply with the continuation coverage requirements of

Section 601 et seq of ERISA and Section 4980B of the Code

Pro2ress Employee Benefit Plan means any Plan entered into established maintained sponsored contributed to or

required to be contributed to by Progress or any of its subsidiaries for the benefit of the current or fonner employees or directors of
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Progress or any of its subsidiaries and existing on the date of this Agreement or at any time subsequent thereto and in the case of Plan

that is subject to Part of Title of ERISA Section 412 of the Code or Title IV of ERISA at any time
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during the five -year period preceding the date of this Agreement with respect to which Progress or any of its subsidiaries has or could

reasonably be expected to have any present or future actual or contingent liabilities and

Piau means any employment bonus incentive compensation defened compensation long tenn incentive pension profit

sharing retirement stock purchase stock option stock ownership stock appreciation rights phantom stock leave of absence layoff

vacation day or dependent care legal services cafeteria life health medical accident disability workmens compensation or other

insurance retention severance separation tennination change of control or other benefit plan agreement practice policy program

scheme or arrangement of any kind whether written or oral including any employee benefit plan within the meathng of Section 33
of ERISA

iii No event has occuned and there exists no condition or set of circumstances in connection with any Progress Employee Benefit

Plan that has had or could reasonably be expected to have material adverse effect on Progress

iv Section 3.01 liv of the Progress Disclosure Letter identifies each Progress Employee Benefit Plan that provides upon the

occunence of change in the ownership or effective control of Progress or its subsidiaries or change in the ownership of all or substantial

portion of the assets of Progress or its subsidiaries either alone or upon the occunence of any additional or subsequent events and whether or not

applicable to the traisactions contemplated by this Agreement for an acceleration of the time of payment of or vesting in or an increase in the

amount of compensation or benefits due any cunent or fonner employee director or officer of Progress or its subsidiaries any forgiveness of

indebtedness or obligation to fund compensation or benefits with respect to any such employee director or officer or an entitlement of any

such employee director or officer to severance pay unemployment compensation or any other payment or other benefit

Each Progress Employee Benefit Plan that is in any part Thonqualified defened compensation plan subject to Section 409A of

the Code materially complies and at all times after December 31 2008 has materially complied both in fonn and operation with the

requirements of Section 409A of the Code and the final regulations thereunder and between January 2005 and December 31 2008 was

operated in material reasonable good faith compliance with Section 409A of the Code as detennined under applicable guidance of the United

States Department of the Treasury the Treasury and the Internal Revenue Service

Labor Matters As of the date hereof neither Progress nor any of its subsidiaries is party to bound by or in the process of negotiating

any collective bargaining agreement or other labor agreement with any union or labor organization As of the date of this Agreement there are no

disputes grievances or arbitrations pending or to the knowledge of Progress threatened between Progress or any of its subsidiaries and any trade

union or other representatives of its employees and there is no charge or complaint pending or threatened in writing against Progress or any of its

subsidiaries before the National Labor Relations Board the NLRB or any similar Governmental Authority except in each case as individually

or in the aggregate have not had and could not reasonably be expected to have material adverse effect on Progress and to the knowledge of

Progress as of the date of this Agreement there are no material organizational efforts presently being made involving any of the employees of

Progress or any of its subsidiaries From December 31 2007 to the date of this Agreement there has been no work stoppage strike slowdown or

lockout by or affecting employees of Progress or any of its subsidiaries and to the knowledge of Progress no such action has been threatened in

writing except in each case as individually or in the aggregate have not had and could not reasonably be expected to have material adverse

effect on Progress Except as individually or in the aggregate has not had and could not reasonably be expected to have material adverse effect

on Progress there are no litigations lawsuits claims charges complaints arbitrations actions investigations or proceedings pending or to the

knowledge of Progress threatened between or involving Progress or any of its subsidiaries and any of their respective cunent or fonner employees

independent contractors applicants for employment or classes of the foregoing Progress and its subsidiaries are in compliance with all

applicable laws orders agreements contracts and policies respecting employment and
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employment practices including without limitation all legal requirements respecting tenns and conditions of employment equal opportunity

workplace health and safety wages and hours child labor immigration discrimination disability rights or benefits facility closures and layoffs

workers compensation labor relations employee leaves and unemployment insurance and since January 2007 neither Progress nor any of

its subsidiaries has engaged in any plant closing or mass layoff as defined in the Worker Adjustment Retraining and Notification Actor any

comparable state or local law the WARN Act without complying with the notice requirements of such laws
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Environmental Matters

Each of Progress its subsidiaries and the Progress Joint Ventures since January 2008 has been and is in compliance with all

applicable Environmental Laws as hereinafter defined except where the failure to be in such compliance individually or in the aggregate has not

had and could not reasonably be expected to have material adverse effect on Progress

iiEach of Progress its subsidiaries and the Progress Joint Ventures has obtained all Pennits under Environmental Laws collectively

the Environmental Pennits necessary for the construction of their facilities and the conduct of their operations as of the date of this Agreement

as applicable and all such Environmental Pennits are validly issued in full force and effect and final and Progress its subsidiaries and the

Progress Joint Ventures are in compliance with all tenns and conditions of the Environmental Pennits except where the failure to obtain such

Environmental Pennits of such Pennits to be in good standing or where applicable of renewal application to have been timely filed and be

pending or to be in such compliance individually or in the aggregate has not had and could not reasonably be expected to have material adverse

effect on Progress

iii There is no Environmental Claim as hereinafter defined pending

against Progress or any of its subsidiaries or any of the Progress Joint Ventures

to the knowledge of Progress against any person or entity whose liability for such Environmental Claim has been retained or

assumed either contractually or by operation of law by Progress or any of its subsidiaries or any of the Progress Joint Ventures or

against any real or personal property or operations that Progress or any of its subsidiaries or any of the Progress Joint

Ventures owns leases or manages in whole or in part or to the knowledge of Progress fonnerly owned leased or managed in whole

or in part except in the case of clause or for such Environmental Claims that individually or in the aggregate have not had

and could not reasonably be expected to have material adverse effect on Progress

iv To the knowledge of Progress there have not been any Releases as hereinafter defined of any Hazardous Material as hereinafter

defined that would be reasonably likely to fonn the basis of any Environmental Claim against Progress or any of its subsidiaries or any of the

Progress Joint Ventures in each case except for such Releases that individually or in the aggregate have not had and could not reasonably be

expected to have material adverse effect on Progress

As used in this Section 3.01n and in Section 3.02n

Environmental Claimmeais any and all administrative regulatory orjudicial actions suits orders demands demand

letters directives claims liens investigations proceedings or notices of noncompliance liability or violation written or oral by any

person or entity including any Governmental Authority alleging potential liability including potential responsibility or liability for

enforcement investigatory costs cleanup costs governmental response costs removal costs remedial costs natural resources

damages property damages personal injuries or penalties arising out of based on or resulting from circumstances fonning the basis of

any actual or alleged noncompliance with violation of or liability under any Environmental Law or Environmental Pennit

A- 18

Table of Contents

Environmental Laws means all domestic or foreign federal state and local laws principles of common law and orders

relating to pollution the environment including ambient air surface water groundwater land surface or subsurface strata or

protection of human health as it relates to the environment including laws relating to the presence or Release of Hazardous Materials or

otherwise relating to the manufacture processing distribution use treatment storage disposal transport or handling of or exposure

to Hazardous Materials

Hazardous Materials means any petroleum or petroleum products radioactive materials asbestos in any fonn that is or

could become friable urea fonnaldehyde foam insulation and polychlorinated biphenyls and any chemical material substance or

waste that is prohibited limited or regulated under any Environmental Law and

Release meais any spill emission leaking injection deposit disposal discharge dispersal leaching or migration into the

atmosphere soil surface water groundwater or property

Ownership of Nuclear Power Plants The operations of the nuclear generation stations owned in whole or part by Progress or its

subsidiaries collectively the Pro2ress Nuclear Facilities are and have been conducted in compliance with all applicable laws and Pennits

except for such failures to comply that individually or in the aggregate have not had and could not reasonably be expected to have material

adverse effect on Progress Each of the Progress Nuclear Facilities maintains and is in material compliance with emergency plans designed to

respond to an unplaimed Release therefrom of radioactive materials and each such plan confonns with the requirements of applicable law in all

material respects The plans for the decommissioning of each of the Progress Nuclear Facilities and for the storage of spent nuclear fuel confonn
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with the requirements of applicable law in all material respects and solely with respect to the portion of the Progress Nuclear Facilities owned

directly or indirectly by Progress are funded consistent with applicable law Since December 31 2008 the operations of the Progress Nuclear

Facilities have not been the subject of any notices of violation any ongoing proceeding NRC Diagnostic Team Inspections or requests for

infonnation from the NRC or any other agency with jurisdiction over such facility except for such notices or requests for infonnation that

individually or in the aggregate have not had and could not reasonably be expected to have material adverse effect on Progress No Progress

Nuclear Facility is listed by the NRC in the Unacceptable Perfonnance column of the NRC Action Matrix as part of NRCs Assessment of

Licensee Perfonnance Liability insurance to the full extent required by law for operating the Progress Nuclear Facilities remains in full force and

effect regarding such facilities except for failures to maintain such insurance in full force and effect that individually or in the aggregate have not

had and could not reasonably be expected to have material adverse effect on Progress

Vote Required Assuming the accuracy of the representation and warranty contained in Section 3.02r the affinnative vote of the holders

of record of at least majority of the outstanding shares of Progress Common Stock with respect to the approval of this Agreement the Pro2ress

Shareholder Approval is the only vote of the holders of any class or series of the capital stock of Progress or its subsidiaries required to approve

this Agieement the Meigei dud the othei tirnisactions conteniplated Iieieby

Opinions of Financial Advisors The Board of Directors of Progress has received the opinion of each of Lazard Freres Co LLC and

Barclays Capital Inc to the effect that as of the date of such opinion and based on the assumptions qualifications and limitations contained

therein the Exchange Ratio is fair from financial point of view to the holders of Progress Common Stock

Ownership of Duke Capital Stock Neither Progress nor any of its subsidiaries or other affiliates beneficially owns any shares of Duke

capital stock

Articles and 9A of the NCBCA Not Applicable Other Statutes Progress has taken all necessary actions if any so that the provisions of

Articles and 9A of the NCBCA will not before the tennination of this Agreement apply to this Agreement the Merger or the other transactions

contemplated hereby No fair price
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merger moratorium control share acquisition or other anti-takeover or similar statute or regulation applies or purports to apply to this

Agreement the Merger or the other traisactions contemplated hereby

Joint Venture Representations Each representation or warranty made by Progress in this Section 3.01 relating to Progress Joint Venture

that is neither operated nor managed solely by Progress or Progress subsidiary shall be deemed made only to the knowledge of Progress

Insurance Except for failures to maintain insurance or self-insurance that individually or in the aggregate have not had and could not

reasonably be expected to have material adverse effect on Progress from January 2007 through the date of this Agreement each of Progress

and its subsidiaries has been continuously insured with financially responsible insurers or has self-insured in each case in such amounts and with

respect to such risks and losses as are customary for compathes in the United States conducting the business conducted by Progress and its

subsidiaries during such time period Neither Progress nor any of its subsidiaries has received any notice of any pending or threatened cancellation

tennination or premium increase with respect to any insurance policy of Progress or any of its subsidiaries except with respect to any cancellation

tennination or premium increase that individually or in the aggregate has not had and could not reasonably be expected to have material adverse

effect on Progress

Ener2v Price Risk Mana2ement Progress has established risk parameters limits and guidelines in compliance with the risk management

policy approved by Progresss Board of Directors the Pro2ress Risk Mana2ement Guidelines and monitors compliance by Progress and its

subsidiaries with such energy price risk parameters Progress has provided the Progress Risk Management Guidelines to Duke prior to the date of

this Agreement Progress is in compliance in all material respects with the Progress Risk Management Guidelines

Pro2ress Material Contracts

For purposes of this Agreement the tenn Progress Material Contract shall mean any Contract to which Progress or any of its

subsidiaries is party or bound as of the date hereof

that is material contract as such term is defined in Item 601 b1 of Regulation S-K of the SEC

that purports to limit in any material respect either the type of business in which Progress or its subsidiaries or after the

Effective Time Duke or its subsidiaries or any of their respective affiliates may engage or the maimer or geographic area in which any

of them may so engage in any business would require the disposition of any material assets or line of business of Progress or its

subsidiaries or after the Effective Time Duke or its subsidiaries or any of their respective affiliates as result of the consummation of

the traisactions contemplated by this Agreement is material Contract that grants most favored nation status that following the
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Effective Time would impose obligations upon Duke or its subsidiaries including Progress and its subsidiaries or prohibits or

limits in any material respect the right of Progress or any of its subsidiaries or after the Effective Time Duke or its subsidiaries to

make sell or distribute any products or services or use transfer license or enforce any of their respective intellectual property rights or

that has an aggregate principal amount or provides for an aggregate obligation in excess of $100000000 evidencing

indebtedness for borrowed money of Progress or any of its subsidiaries to any third party II guaranteeing any such indebtedness of

third party or III containing covenant restricting the payment of dividends or has the economic effect of any of the items set

forth in subclause above

iiNeither Progress nor any subsidiary of Progress is in breach of or default under the tenns of any Progress Material Contract and no

event has occurred that with or without notice or lapse of time or both could result in breach or default under any Progress Material Contract

where such breach or default could reasonably be expected to have individually or in the aggregate material adverse effect on Progress To the

knowledge of
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Progress no other party to any Progress Material Contract is in breach of or default under the tenns of any Progress Material Contract where such

breach or default has had or could reasonably be expected to have individually or in the aggregate material adverse effect on Progress Except

as could not reasonably be expected to have individually or in the aggregate material adverse effect on Progress each Progress Material

Contract is valid and binding obligation of Progress or the subsidiary of Progress which is party thereto and to the knowledge of Progress of

each other party thereto and is in full force and effect except that such enforcement may be subject to applicable bathcruptcy insolvency

reorgathzation moratorium or other similar laws now or hereafter in effect relating to creditors rights generally and to general equitable

principles

Anti-Bribery Laws

To the knowledge of Progress Progress and its subsidiaries are and since January 2OO have been in compliance in all material

respects with all statutory and regulatory requirements under the Foreign Corrupt Practices Act 15 U.S.C 78dd-1 et seq as amended the

Anti-Kickback Act of 1986 as amended the Organization for Economic Cooperation and Development Convention Against Bribery of Foreign

Officials in International Business Transactions and all legislation implementing such convention and all other international anti-bribery

conventions and all other anti-corruption and bribery laws including any applicable written standards requirements directives or policies of any

Governmental Authority the Anti-Bribery Laws in jurisdictions in which Progress and its subsidiaries have operated or currently operate

Since January 2008 neither Progress nor any of its subsidiaries has received any communication from any Governmental Authority or any

written communication from any third party that alleges that Progress any of its subsidiaries or any employee or agent thereof is in material

violation of any Anti-Bribery Laws and no such potential or actual material violation or liability has been discovered

iiWithout limiting the other provisions of this Section 3.01x since January 12008 none of Progress or its subsidiaries nor to the

knowledge of Progress any of their respective current or fonner directors officers principals employees managers sales persons consultants or

other agents or representatives distributors contractors joint venturers or any other person acting on any of their behalf has directly or indirectly

made or offered or solicited or accepted any contribution gift gratuity entertaimnent bribe rebate payoff influence payment kickback or other

payment or anything else of value to or from any person private or public including customers potential customers political parties elected

officials and candidates whether in money property services or any other fonn to influence any act of such person in such persons official

capacity inducing such person to do or omit to do any act in violation of the lawful official duty of such person or securing an improper advantage

or to induce such person to use such persons influence to obtain or retain business for Progress or its subsidiaries or otherwise to confer any

benefit to Progress or its subsidiaries in violation in any material respect of any Anti-Bribery Laws

iii Since January 2006 neither Progress nor any of its subsidiaries has made any disclosure voluntary or otherwise to any

Governmental Authority with respect to any alleged material irregularity material misstatement or material omission or other potential material

violation or liability arising under or relating to any Anti-Bribery Law

Section 3.02 Representations and Warranties of Duke and Mer2er Sub Except as set forth in the letter dated the date of this Agreement and

delivered to Progress by Duke concurrently with the execution and delivery of this Agreement the Duke Disclosure Letter or to the extent the

qualifying nature of such disclosure is readily apparent therefrom and excluding any forward-looking statements risk factors and other similar

statements that are cautionary and non- specific in nature as set forth in the Duke SEC Reports filed on or after January 2009 and prior to the

date hereof Duke and Merger Sub represent and warrant to Progress as follows

Or2athzation and Oualification

Each of Duke and its subsidiaries is duly organized validly existing and in good standing with respect to jurisdictions that
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recognize the concept of good standing under the laws of its jurisdiction of orgathzation and
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has full power and authority to conduct its business as and to the extent now conducted and to own use and lease its assets and properties except

for such failures to be so orgathzed existing and in good standing with respect to jurisdictions that recognize the concept of good standing or to

have such power and authority that individually or in the aggregate have not had and could not be reasonably expected to have material adverse

effect on Duke Each of Duke and its subsidiaries is duly qualified licensed or admitted to do business and is in good standing with respect to

jurisdictions that recognize the concept of good standing in each jurisdiction in which the ownership use or leasing of its assets and properties or

the conduct or nature of its business makes such qualification licensing or admission necessary except for such failures to be so qualified

licensed or admitted and in good standing with respect to jurisdictions that recognize the concept of good standing that individually or in the

aggregate have not had and could not reasonably be expected to have material adverse effect on Duke Section 3.02a of the Duke Disclosure

Letter sets forth as of the date of this Agreement the name and jurisdiction of organization of each subsidiary of Duke Merger Sub is newly

fonned corporation and has engaged in no activities except as contemplated by this Agreement All of the outstanding capital stock of Merger Sub

is owned directly by Duke No subsidiary of Duke owns any stock in Duke Duke has made available to Progress prior to the date of this

Agreement true and complete copy of Dukes certificate of incorporation and by-laws each as amended through the date hereof

ii Section 3.02a of the Duke Disclosure Letter sets forth description as of the date of this Agreement of all Duke Joint Ventures

including the name of each such entity and brief description of the principal line or lines of business conducted by each such entity

iii Except for interests in the subsidiaries of Duke the Duke Joint Ventures and interests acquired after the date of this Agreement

without violating any covenant or agreement set forth herein neither Duke nor any of its subsidiaries directly or indirectly owns any equity or

similar interest in or any interest convertible into or exchangeable or exercisable for any equity or similar interest in any person in which the

invested capital associated with such interest of Duke or any of its subsidiaries exceeds individually as of the date of this Agreement

$100000000

Capital Stock

The authorized capital stock of Duke consists of

2000000000 shares of common stock par value $0001 per share the Duke Common Stock of which 1324548714
shares were outstanding as of October 29 2010 and

44000000 shares of prefened stock par value $0001 per share none of which were outstanding as of the date of this

Agreement

As of the date of this Agreement no shares of Duke Common Stock are held in the treasury of Duke As of the date of this Agreement

13869567 shares of Duke Common Stock were subject to outstanding stock options granted under the Duke Employee Stock Option Plais

Duke Employee Stock Options 1756064 shares of Duke Common Stock were subjectto outstanding awards of phantom stock units of Duke

Common Stock Duke Phantom Stock Units 7549720 shares of Duke Common Stock were subject to outstanding awards of perfonnance

shares of Duke Common Stock detennined at maximum perfonnance levels Duke Perfonnance Shares and 75901515 additional shares of

Duke Common Stock were reserved for issuance pursuant to the Duke Power Company Stock Incentive Plai the Duke Energy Corporation 1998

Long-Tenn Incentive Plait the Duke Energy Corporation 2006 Long-Tenn Incentive Plait the Duke Energy Corporation 2010 Long-Tenn

Incentive Plan the Duke Energy Corporation Directors Savings Plan the Duke Energy Corporation Executive Savings Plan and any other

compensatory plaI program or arrangement under which shares of Duke Common Stock are reserved for issuance collectively the fluk
Employee Stock Option Plais Since October 29 2010 no shares of Duke Common Stock have been issued except pursuant to the Duke

Employee Stock Option Plais and Duke Employee Stock Options issued thereunder and from October 29 2010 to the date of this Agreement no

shares of Duke Common Stock have been issued other than 268498 shares of Duke Common Stock issued
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pursuant to the Duke Employee Stock Option Plans or Duke Employee Stock Options issued thereunder All of the issued and outstanding shares

of Duke Common Stock are and all shares reserved for issuance will be upon issuance in accordance with the tenns specified in the instruments

or agreements pursuant to which they are issuable duly authorized validly issued fully paid and nonassessable Except as disclosed in this

Section 3.02b as of date of this Agreement there are no outstanding Options obligating Duke or any of its subsidiaries to issue or sell any

shares of capital stock of Duke to grant extend or enter into any Option with respect thereto redeem or otherwise acquire any such shares
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of capital stock or other equity interests or provide material amount of funds to or make any material investment in the fonn of loan

capital contribution or otherwise in any of their respective subsidiaries

iiExcept as pennitted by this Agreement all of the outstanding shares of capital stock of each subsidiary of Duke are duly authorized

validly issued fully paid and nonassessable and are owned beneficially and of record by Duke or subsidiary of Duke free and clear of any

Liens except for any of the foregoing that individually or in the aggregate have not had and could not reasonably be expected to have material

adverse effect on Duke All of the outstanding shares of capital stock of Merger Sub are duly authorized validly issued fully paid and

nonassessable and are owned beneficially and of record directly by Duke The shares of Merger Sub owned by Duke are owned free and clear of

any Liens There are no outstanding Options obligating Duke or any of its subsidiaries to issue or sell any shares of capital stock of any

subsidiary of Duke or to grant extend or enter into any such Option or voting trusts proxies or other commitments understandings restrictions

or arrangements in favor of any person other than Duke or subsidiary wholly-owned directly or indirectly by Duke with respect to the voting of

or the right to participate in dividends or other earnings on any capital stock of Duke or any subsidiary of Duke

iii As of the date of this Agreement none of the subsidiaries of Duke or the Duke Joint Ventures is public utility company
holding company subsidiary company or an affiliate of any holding company within the meaning of Section 2a5 2a7 2a8 or

2a1 of the 2005 Act respectively None of Duke its subsidiaries and the Duke Joint Ventures is registered under the 2005 Act

iv As of the date of this Agreement no bonds debentures notes or other indebtedness of Duke or any of its subsidiaries having the

right to vote or which are convertible into or exercisable for securities having the right to vote collectively Duke Votin2 Debt on any matters

on which Duke shareholders may vote are issued or outstanding nor are there any outstanding Options obligating Duke or any of its subsidiaries to

issue or sell any Duke Voting Debt or to grant extend or enter into any Option with respect thereto

Each share of Duke Common Stock to be issued in the Merger shall be duly authorized validly issued fully paid and nonassessable

and free and clear of any Liens

vi There have been no repricings of any Duke Employee Stock Options through amendments cancellation and reissuance or other

meais during the cunent or prior two calendar years None of the Duke Employee Stock Options Duke Phantom Stock Units or Duke

Perfonnance Shares have been granted since August 2010 except as pennitted by this Agreement or have been granted in

contemplation of the Merger or the traisactions contemplated in this Agreement None of the Duke Employee Stock Options was granted with an

exercise price below the per share closing price on the NYSE on the date of grant All grants of Duke Employee Stock Options Duke Phantom

Stock Units and Duke Perfonnance Shares were validly made and properly approved by the Board of Directors of Duke or duly authorized

committee or subcommittee thereof in compliance with all applicable laws and recorded on the consolidated financial statements of Duke in

accordance with GAAP and no such grants of Duke Employee Stock Options involved any back dating forward dating or similar practices

Authority Duke has full corporate power and authority to enter into this Agreement to perfonn its obligations hereunder and subject to

obtaining Duke Shareholder Approval to consummate the traisactions contemplated hereby The execution delivery and perfonnance of this

Agreement by Duke and the consummation
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by Duke of the traisactions contemplated hereby have been duly and validly adopted and unathmously approved by the Board of Directors of

Duke the Board of Directors of Duke has recommended approval by the shareholders of Duke of the Duke Charter Amendment and the Duke

Share Issuance and directed that the Duke Charter Amendment and Duke Share Issuance be submitted to the shareholders of Duke for their

approval and no other corporate proceedings on the part of Duke or its shareholders are necessary to authorize the execution delivery and

perfonnance of this Agreement by Duke and the consummation by Duke of the Merger and the other transactions contemplated hereby other than

obtaining Duke Shareholder Approval This Agreement has been duly and validly executed and delivered by Duke and assuming this Agreement

constitutes the legal valid and binding obligation of Progress constitutes legal valid and binding obligation of Duke enforceable against Duke in

accordance with its tenns except that such enforcement may be subject to applicable bankruptcy insolvency reorgathzation moratorium or other

similar laws now or hereafter in effect relating to creditors rights generally and to general equitable principles

No Conflicts Approvals and Consents

The execution and delivery of this Agreement by Duke does not and the perfonnance by Duke of its obligations hereunder and the

consummation of the Merger and the other traisactions contemplated hereby will not conflict with result in violation or breach of constitute

with or without notice or lapse of time or both default under result in or give to any person any right of payment or reimbursement tennination

cancellation modification or acceleration of or result in the creation or imposition of any Lien upon any of the assets or properties of Duke or any

of its subsidiaries or any of the Duke Joint Ventures under any of the tenns conditions or provisions of subject to the effectiveness of the

Duke Charter Amendment the certificates or articles of incorporation or by-laws or other comparable orgathzational documents of Duke or any

of its subsidiaries or any of the Duke Joint Ventures or subject to the obtaining of Duke Shareholder Approval and the taking of the actions
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described in paragraph ii of this Section 3.02d including the Duke Required Statutory Approvals any laws or orders of any Governmental

Authority applicable to Duke or any of its subsidiaries or any of the Duke Joint Ventures or any of their respective assets or properties or any

note bond mortgage security agreement credit agreement indenture license franchise pennit concession contract lease obligation or other

instrument to which Duke or any of its subsidiaries or any of the Duke Joint Ventures is party or by which Duke or any of its subsidiaries or any

of the Duke Joint Ventures or any of their respective assets or properties is bound excluding from the foregoing clauses and such items that

individually or in the aggregate have not had and could not reasonably be expected to have material adverse effect on Duke

iiExcept for compliance with and filings under the HSR Act the filing with and to the extent required the declaration of

effectiveness by the SEC of the Joint Proxy Statement pursuant to the Exchange Act the Fonn S-4 and such reports under the

Exchange Act as may be required in connection with this Agreement and the traisactions contemplated hereby the filing of documents with

various state securities authorities that may be required in connection with the transactions contemplated hereby such filings with and

approvals of the NYSE with respect to the Duke Charter Amendment if necessary and to permit the shares of Duke Common Stock that are to be

issued pursuant to Article II to be listed on the NYSE the registration consents approvals and notices required under the 2005 Act notice

to mid the coiisent mid appiov al of FERC undei Section 203 of the Powei Act oi mi oidei undei the Powei Act disclainiing uiisdiction ov ci the

transactions contemplated hereby the filing of an application to and consent and approval of and issuance of any required licenses and

license amendments by the NRC under the Atomic Energy Act the filing of the Certificate of Amendment with respect to the Duke Charter

Amendment with the Secretary of State of the State of Delaware and the Articles of Merger and other appropriate merger documents required by

the NCBCA with the Secretary of State of the State of North Carolina and appropriate documents with the relevant authorities of other states in

which Duke is qualified to do business compliance with and such filings as may be required under applicable Environmental Laws to the

extent required notice to and the approval of the Applicable PSCs the FCC Pre-Approvals such other items as disclosed in

Section 3.02d of the Duke Disclosure Letter and compliance with and filings under antitrust or competition laws of any foreign jurisdiction

if required the items set forth above in clauses through and collectively the Duke Required Statutory Approvals no Consents or

action of registration declaration or filing with or notice to any
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Governmental Authority is necessary or required to be obtained or made in connection with the execution and delivery of this Agreement by Duke
the perfonnance by Duke of its obligations hereunder or the consummation of the Merger and the other transactions contemplated hereby other

than such items that the failure to make or obtain as the case may be individually or in the aggregate could not reasonably be expected to have

material adverse effect on Duke

SEC Reports Financial Statements and Utility Reports

Duke and its subsidiaries have filed or furnished each fonn report schedule registration statement registration exemption if

applicable definitive proxy statement and other document together with all amendments thereof and supplements thereto required to be filed or

furnished by Duke or any of its subsidiaries pursuant to the Securities Actor the Exchange Act with the SEC since January 2007 as such

documents have since the time of their filing been amended or supplemented the Duke SEC Reports As of their respective dates after giving

effect to any amendments or supplements thereto the Duke SEC Reports complied as to fonn in all material respects with the requirements of

the Securities Act and the Exchange Act if applicable as the case may be and to the extent applicable SOX and did not contain any untrue

statement of material fact or omit to state material fact required to be stated therein or necessary in order to make the statements therein in light

of the circumstances under which they were made not misleading

iiEach of the principal executive officer of Duke and the principal financial officer of Duke or each fonner principal executive

officer of Duke and each fonner principal financial officer of Duke as applicable has made all certifications required by Rule 3a- 14 or Sd-i

under the Exchange Actor Sections 302 and 906 of SOX and the rules and regulations of the SEC promulgated thereunder with respect to the Duke

SEC Reports For purposes of the preceding sentence principal executive officer and principal financial officer shall have the meathngs given

to such tenns in SOX Since January 12007 neither Duke nor any of its subsidiaries has arranged any outstanding extensions of credit to

directors or executive officers within the meaning of Section 402 of SOX

iii The audited consolidated financial statements and unaudited interim consolidated financial statements including in each case the

notes if any thereto included in the Duke SEC Reports the Duke Financial Statements complied as to fonn in all material respects with the

published rules and regulations of the SEC with respect thereto in effect at the time of filing or furnishing the applicable Duke SEC Report were

prepared in accordance with GAAP applied on consistent basis during the periods involved except as may be indicated therein or in the notes

thereto and except with respect to unaudited statements as pennitted by Fonn i0-Q of the SEC and fairly present subject in the case of the

unaudited interim financial statements to nonnal recurring year-end audit adjustments that were not or are not expected to be individually or in

the aggregate materially adverse to Duke the consolidated financial position of Duke and its consolidated subsidiaries as of the respective dates

thereof and the consolidated results of their operations and cash flows for the respective periods then ended
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iv All filings other than immaterial filings required to be made by Duke or any of its subsidiaries since January 2007 under the

2005 Act the Power Act the Atomic Energy Act the Natural Gas Act the Natural Gas Policy Act of 1978 the Communications Act of 1934 and

applicable state laws and regulations have been filed with the SEC the FERC the DOE the NRC the FCC or any applicable state public utility

commissions including to the extent required NCUC PSCSC PUCO ITJRC and KPSC as the case may be including all fonns statements

reports agreements oral or written and all documents exhibits amendments and supplements appertaining thereto including all rates tariffs

franchises service agreements and related documents and all such filings complied as of their respective dates with all applicable requirements of

the applicable statute and the rules and regulations thereunder except for filings the failure of which to make or the failure of which to make in

compliance with all applicable requirements of the applicable statute and the rules and regulations thereunder individually or in the aggregate have

not had and could not reasonably be expected to have material adverse effect on Duke
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Duke has designed and maintains system of internal control over financial reporting as defined in Rules 3a 51 and Sd 51
of the Exchange Act sufficient to provide reasonable assurances regarding the reliability of financial reporting Duke has designed and

maintains disclosure controls and procedures as defined in Rules 3a 15e and Sd 15e of the Exchange Act to provide reasonable assurance

that all infonnation required to be disclosed by Duke in the reports that it files or submits under the Exchange Act is recorded processed

summarized and reported within the time periods specified in the SECs rules and fonns and is accumulated and communicated to Dukes

management as appropriate to allow timely decisions regarding required disclosure and has disclosed based on its most recent evaluation of

internal control over financial reporting to Dukes outside auditors and the audit committee of the Board of Directors of Duke all significant

deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely

affect Dukes ability to record process summarize and report financial infonnation and any fraud whether or not material that involves

management or other employees who have significant role in Dukes internal control over financial reporting Since December 31 2006 any

material change in internal control over financial reporting required to be disclosed in any Duke SEC Report has been so disclosed

vi Since December 31 2006 neither Duke nor any of its subsidiaries nor to the knowledge of the Executive Officers for the

purposes of this Section 3.02evi as such tenn is defined in Section 3b-7 of the Exchange Act of Duke any director officer employee auditor

accountant or representative of Duke or any of its subsidiaries has received or otherwise obtained knowledge of any material complaint allegation

assertion or claim whether written or oral regarding the accounting or auditing practices procedures methodologies or methods of Duke or any of

its subsidiaries or their respective internal accounting controls relating to periods after December 31 2006 including any material complaint

allegation assertion or claim that Duke or any of its subsidiaries has engaged in questionable accounting or auditing practices except for any of

the foregoing after the date hereof which have no reasonable basis and to the knowledge of the Executive Officers of Duke no attorney

representing Duke or any of its subsidiaries whether or not employed by Duke or any of its subsidiaries has reported evidence of material

violation of securities laws breach of fiduciary duty or similar violation relating to periods after December 31 2006 by Duke or any of its

officers directors employees or agents to the Board of Directors of Duke or any committee thereof or to any director or Executive Officer of

Duke

Absence of Certain Chaies or Events Since December 31 2009 through the date hereof Duke and its subsidiaries have conducted their

respective businesses in all material respects in the ordinary course of business in consistent maimer since such date and there has not been any

change event or development that individually or in the aggregate has had or could reasonably be expected to have material adverse effect on

Duke

Absence of Undisclosed Liabilities Except for matters reflected or reserved against in the consolidated balance sheet or notes thereto as

of December 31 2009 included in the Duke Financial Statements neither Duke nor any of its subsidiaries has any liabilities or obligations

whether absolute accrued contingent fixed or otherwise or whether due or to become due of any nature that would be required by GAAP to be

reflected on consolidated balance sheet of Duke and its consolidated subsidiaries including the notes thereto except liabilities or obligations

that were incurred in the ordinary course of business consistent with past practice since December 31 2009 ii that were incurred in

connection with the traisactions contemplated by this Agreement and that are not material in the aggregate or iii that individually or in the

aggregate have not had and could not reasonably be expected to have material adverse effect on Duke Neither Duke nor any of its subsidiaries is

party to or has any commitment to become party to any joint venture off-balance sheet parthership or any similar contractor arrangement

including any Contract relating to any transaction or relationship between or among Duke and any of its subsidiaries on the one hand and any

unconsolidated affiliate including any structured finance special purpose or limited purpose entity or person on the other hand or any off

balance sheet arrangements as defined in Item 303a of Regulation S-K under the Exchange Act where the result purpose or effect of such

contractor arrangement is to avoid disclosure of any material transaction involving or material liabilities of Duke or any of its subsidiaries in the

Duke Financial Statements or the Duke SEC Reports
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Le2al Proceedin2s Except for Environmental Claims which are the subject of Section 3.02n as of the date of this Agreement there

are no actions suits arbitrations or proceedings pending or to the knowledge of Duke threatened against relating to or affecting nor to the

knowledge of Duke are there any Governmental Authority investigations inquiries or audits pending or threatened against relating to or affecting

Duke or any of its subsidiaries or any of the Duke Joint Ventures or any of their respective assets and properties that in each case individually or

in the aggregate have had or could reasonably be expected to have material adverse effect on Duke and ii neither Duke nor any of its

subsidiaries or material assets is subject to any order of any Governmental Authority that individually or in the aggregate has had or could

reasonably be expected to have material adverse effect on Duke

Infonnation Supplied None of the infonnation supplied or to be supplied by Duke for inclusion or incorporation by reference in the

Fonn S-4 will at the time the Fonn S-4 is filed with the SEC at any time it is amended or supplemented or at the time it becomes effective under

the Securities Act contain any untnie statement of material fact or omit to state any material fact required to he stated therein or necessary to

make the statements therein not misleading or ii the Joint Proxy Statement will at the date it is first mailed to Progresss shareholders or Dukes

shareholders or at the time of the Progress Shareholders Meeting or the Duke Shareholders Meeting contain any untrue statement of material fact

or omit to state any material fact required to be stated therein or necessary in order to make the statements therein in light of the circumstances

under which they are made not misleading The Joint Proxy Statement other than the portions thereof relating solely to the Progress Shareholders

Meeting and the Fonn S-4 will comply as to fonn in all material respects with the requirements of the Exchange Act and Securities Act

respectively and the rules and regulations thereunder except that no representation is made by Duke with respect to statements made or

incorporated by reference therein based on infonnation supplied by or on behalf of Progress for inclusion or incorporation by reference in the Joint

Proxy Statement or the Fonn S-4

Pennits Compliance with Laws and Orders Duke its subsidiaries and the Duke Joint Ventures hold all Pennits necessary for the lawful

conduct of their respective businesses except for failures to hold such Pennits that individually or in the aggregate have not had and could not

reasonably be expected to have material adverse effect on Duke Duke its subsidiaries and the Duke Joint Ventures are in compliance with the

tenns of their Pennits except failures so to comply that individually or in the aggregate have not had and could not reasonably be expected to

have material adverse effect on Duke Duke its subsidiaries and the Duke Joint Ventures are not and since January 2008 have not been in

violation of or default under any law or order of any Governmental Authority except for such violations or defaults that individually or in the

aggregate have not had and could not reasonably be expected to have material adverse effect on Duke Duke is and since January 2008 has

been in compliance in all material respects with SOX and ii the applicable listing standards and corporate governance rules and regulations of

the NYSE The above provisions of this Section 3.02j do not relate to matters with respect to taxes such matters being the subject of

Section 3.02k Environmental Pennits and Environmental Laws such matters being the subject of Section 3.02n benefits plans such matters

being the subject of Section 3.020 and nuclear power plants such matters being the subject of Section 3.02o

Taxes

Except as has not had and could not reasonably be expected to have material adverse effect on Duke

Each of Duke and its subsidiaries has timely filed or has caused to be timely filed on its behalf all Tax Returns required to

be filed by it and all such Tax Returns are true complete and accurate All Taxes shown to be due and owing on such Tax Returns

have been timely paid

The most recent financial statements contained in the Duke SEC Reports filed prior to the date of this Agreement reflect in

accordance with GAAP an adequate reserve for all Taxes payable by Duke and its subsidiaries for all taxable periods through the date

of such financial statements
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There is no audit examination deficiency refund litigation proposed adjustment or matter in controversy with respect to any

Taxes or Tax Return of Duke or its subsidiaries and to the knowledge of Duke neither Duke nor any of its subsidiaries has received

written notice of any claim made by governmental authority in jurisdiction where Duke or any of its subsidiaries as applicable does

not file Tax Return that Duke or such subsidiary is or may be subject to income taxation by that jurisdiction No deficiency with

respect to any Taxes has been proposed asserted or assessed against Duke or any of its subsidiaries and no requests for waivers of the

time to assess any Taxes are pending

There are no outstanding written agreements consents or waivers to extend the statutory period of limitations applicable to

the assessment of any Taxes or deficiencies against Duke or any of its subsidiaries and no power of attorney granted by either Duke or

any of its subsidiaries with respect to any Taxes is currently in force

Neither Duke nor any of its subsidiaries is party to any agreement providing for the allocation or sharing of Taxes imposed

http//www.sec.gov/Arcliives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3283



Form S-4

on or with respect to any individual or other person other than such agreements with customers vendors lessors or the like entered

into in the ordinary course of business and II agreements with or among Duke or any of its subsidiaries and neither Duke nor any of

its subsidiaries has been member of an affiliated group or similar state local or foreign filing group filing consolidated U.S

federal income Tax Return other than the group the common parent of which is Duke or subsidiary of Duke or has any liability

for the Taxes of any person other than Duke or any of its subsidiaries under Treasury Regulation Section 1.1502-6 or any similar

provision of state local or foreign law or II as traisferee or successor

There are no material Liens for Taxes other than for current Taxes not yet due and payable on the assets of Duke and its

subsidiaries

iiNeither Duke nor any of its subsidiaries has taken or agreed to take any action or knows of any fact agreement plan or other

circumstance that is reasonably likely to prevent or impede the Merger from qualifying as reorgathzation under Section 368a of the Code

Employee Benefit Plans ERISA

Except for such matters that individually or in the aggregate have not had and could not reasonably be expected to have material

adverse effect on Duke all Duke Employee Benefit Plais are in compliance with all applicable requirements of law including ERISA and the

Code and there does not now exist nor do any circumstances exist that could result in any Controlled Group Liability that would be liability

of Duke or any of its subsidiaries following the Closing The only material employment agreements severance agreements or severance policies

applicable to Duke or any of its subsidiaries are the agreements and policies disclosed in Section 3.02li of the Duke Disclosure Letter

iiAs used herein Duke Employee Benefit Plan means any Plan entered into established maintained sponsored contributed to or

required to be contributed to by Duke or any of its subsidiaries for the benefit of the current or fonner employees or directors of Duke or any of its

subsidiaries and existing on the date of this Agreement or at any time subsequent thereto and in the case of Plan that is subject to Part of Title

of ERISA Section 412 of the Code or Title IV of ERISA at any time during the five-year period preceding the date of this Agreement with respect

to which Duke or any of its subsidiaries has or could reasonably be expected to have any present or future actual or contingent liabilities

iii No event has occurred and there exists no condition or set of circumstances in connection with any Duke Employee Benefit Plai

that has had or could reasonably be expected to have material adverse effect on Duke

iv Section 3.I2liv of the Duke Disclosure Letter identifies each Duke Employee Benefit Plan that provides upon the occurrence of

change in the ownership or effective control of Duke or its subsidiaries or
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change in the ownership of all or substantial portion of the assets of Duke or its subsidiaries either alone or upon the occurrence of any additional

or subsequent events and whether or not applicable to the transactions contemplated by this Agreement for an acceleration of the time of

payment of or vesting in or an increase in the amount of compensation or benefits due any current or fonner employee director or officer of Duke

or its subsidiaries any forgiveness of indebtedness or obligation to fund compensation or benefits with respect to any such employee director

or officer or an entitlement of any such employee director or officer to severance pay unemployment compensation or any other payment or

other benefit

Each Duke Employee Benefit Plan that is in any part nonqualified deferred compensation plan subject to Section 409A of the

Code materially complies and at all times after December 31 2008 has materially complied both in fonn and operation with the requirements

of Section 409A of the Code and the final regulations thereunder and between January 2005 and December 31 2008 was operated in material

reasonable good faith compliance with Section 409A of the Code as detennined under applicable guidance of the Treasury and the Internal

Revenue Service

Labor Matters As of the date hereof neither Duke nor any of its subsidiaries is party to bound by or in the process of negotiating any

collective bargaining agreement or other labor agreement with any union or labor organization As of the date of this Agreement there are no

disputes grievances or arbitrations pending or to the knowledge of Duke threatened between Duke or any of its subsidiaries and any trade union

or other representatives of its employees and there is no charge or complaint pending or threatened in writing against Duke or any of its subsidiaries

before the NLRB or any similar Governmental Authority except in each case as individually or in the aggregate have not had and could not

reasonably be expected to have material adverse effect on Duke and to the knowledge of Duke as of the date of this Agreement there are no

material organizational efforts presently being made involving any of the employees of Duke or any of its subsidiaries From December 31 2007

to the date of this Agreement there has been no work stoppage strike slowdown or lockout by or affecting employees of Duke or any of its

subsidiaries and to the knowledge of Duke no such action has been threatened in writing except in each case as individually or in the aggregate

have not had and could not reasonably be expected to have material adverse effect on Duke Except as individually or in the aggregate has not

had and could not reasonably be expected to have material adverse effect on Duke there are no litigations lawsuits claims charges
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complaints arbitrations actions investigations or proceedings pending or to the knowledge of Duke threatened between or involving Duke or any

of its subsidiaries and any of their respective cunent or fonner employees independent contractors applicants for employment or classes of the

foregoing Duke and its subsidiaries are in compliance with all applicable laws orders agreements contracts and policies respecting

employment and employment practices including without limitation all legal requirements respecting tenns and conditions of employment equal

opportunity workplace health and safety wages and hours child labor immigration discrimination disability rights or benefits facility closures

and layoffs workers compensation labor relations employee leaves and unemployment insurance and since January 2007 neither Duke

nor any of its subsidiaries has engaged in any plant closing or mass layoff as defined in the WARN Act without complying with the notice

requirements of such laws

Environmental Matters

Each of Duke its subsidiaries and the Duke Joint Ventures since January 2008 has been and is in compliance with all applicable

Environmental Laws except where the failure to be in such compliance individually or in the aggregate has not had and could not reasonably be

expected to have material adverse effect on Duke

ii Each of Duke its subsidiaries and the Duke Joint Ventures has obtained all Environmental Pennits necessary for the construction of

their facilities and the conduct of their operations as of the date of this Agreement as applicable and all such Environmental Pennits are validly

issued in full force and effect and final and Duke its subsidiaries and the Duke Joint Ventures are in compliance with all tenns and conditions of

the Environmental Pennits except where the failure to obtain such Environmental Pennits of such Pennits to be
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in good standing or where applicable of renewal application to have been timely filed and be pending or to be in such compliance individually

or in the aggregate has not had and could not reasonably be expected to have material adverse effect on Duke

iii There is no Environmental Claim pending

against Duke or any of its subsidiaries or any of the Duke Joint Ventures

to the knowledge of Duke against any person or entity whose liability for such Environmental Claim has been retained or

assumed either contractually or by operation of law by Duke or any of its subsidiaries or any of the Duke Joint Ventures or

against any real or personal property or operations that Duke or any of its subsidiaries or any of the Duke Joint Ventures

owns leases or manages in whole or in part or to the knowledge of Duke fonnerly owned leased or arranged in whole or in part

except in the case of clause or for such Environmental Claims that individually or in the aggregate have not had and could

not reasonably be expected to have material adverse effect on Duke

iv To the knowledge of Duke there have not been any Releases of any Hazardous Material that would be reasonably likely to fonn

the basis of any Environmental Claim against Duke or any of its subsidiaries or any of the Duke Joint Ventures in each case except for such

Releases that individually or in the aggregate have not had and could not reasonably be expected to have material adverse effect on Duke

Operations of Nuclear Power Plants The operations of the nuclear generation stations owned in whole or part by Duke or its

subsidiaries collectively the Duke Nuclear Facilities are and have been conducted in compliance with all applicable laws and Pennits except

for such failures to comply that individually or in the aggregate have not had and could not reasonably be expected to have material adverse

effect on Duke Each of the Duke Nuclear Facilities maintains and is in material compliance with emergency plais designed to respond to an

unplaimed Release therefrom of radioactive materials and each such plan confonns with the requirements of applicable law in all material respects

The plais for the decommissioning of each of the Duke Nuclear Facilities and for the storage of spent nuclear fuel confonn with the requirements

of applicable law in all material respects and solely with respect to the portion of the Duke Nuclear Facilities owned directly or indirectly by

Duke are funded consistent with applicable law Since December 31 2008 the operations of the Duke Nuclear Facilities have not been the subject

of any notices of violation any ongoing proceeding NRC Diagnostic Team Inspections or requests for infonnation from the NRC or any other

agency with jurisdiction over such facility except for such notices or requests for infonnation that individually or in the aggregate have not had

and could not reasonably be expected to have material adverse effect on Duke No Duke Nuclear Facility is listed by the NRC in the

Unacceptable Perfonnance column of the NRC Action Matrix as part of NRCs Assessment of Licensee Perfonnance Liability insurance to the

full extent required by law for operating the Duke Nuclear Facilities remains in full force and effect regarding such facilities except for failures to

maintain such insurance in full force and effect that individually or in the aggregate have not had and could not reasonably be expected to have

material adverse effect on Duke

Vote Required Assuming the accuracy of the representation and warranty contained in Section 3.01 the affinnative vote of the holders

of record of at least majority of the shares of Duke Common Stock outstanding with respect to an amendment to the Amended and Restated

Certificate of Incorporation of Duke providing for the Duke Charter Amendment and ii voting thereon provided that the total vote cast represents
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over fifty percent in interest of all securities entitled to vote on the proposal with respect to the issuance of shares of Duke Common Stock in

connection with the Merger as contemplated by this Agreement the Duke Share Issuance and ii collectively the Duke Shareholder

Approval are the only votes of the holders of any class or series of the capital stock of Duke or its subsidiaries required to approve this

Agreement the Merger and the other transactions contemplated hereby
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Opinions of Financial Advisors The Board of Directors of Duke has received the opinion of each of J.P Morgan Securities LLC and

Menill Lynch Pierce Fenner and Smith Incorporated to the effect that as of the date of such opinion and based on the assumptions qualifications

and limitations contained therein the Exchange Ratio is fair from financial point of view to Duke

Ownership of Pro2ress Capital Stock Neither Duke nor any of its subsidiaries or other affiliates beneficially owns any shares of Progress

capital stock

Certain Statutes No fair price merger moratorium control share acquisition or other anti-takeover or similar statute or regulation

applies or purports to apply to this Agreement the Merger or the other transactions contemplated hereby

Joint Venture Representations Eachrepresentation or warranty made by Duke in this Section 3.02 relating to Duke Joint Venture that is

neither operated nor managed solely by Duke or Duke subsidiary shall be deemed made only to the knowledge of Duke

Insurance Except for failures to maintain insurance or self-insurance that individually or in the aggregate have not had and could not

reasonably be expected to have material adverse effect on Duke from January 2007 through the date of this Agreement each of Duke and its

subsidiaries has been continuously insured with financially responsible insurers or has self-insured in each case in such amounts and with respect

to such risks and losses as are customary for companies in the United States conducting the business conducted by Duke and its subsidiaries during

such time period Neither Duke nor any of its subsidiaries has received any notice of any pending or threatened cancellation tennination or

premium increase with respect to any insurance policy of Duke or any of its subsidiaries except with respect to any cancellation tennination or

premium increase that individually or in the aggregate has not had and could not reasonably be expected to have material adverse effect on

Duke

Ener2v Price Risk Mana2ement Duke has established risk parameters limits and guidelines in compliance with the risk management

policy approved by Dukes Board of Directors the Duke Risk Mana2ement Guidelines and monitors compliance by Duke and its subsidiaries

with such energy price risk parameters Duke has provided the Duke Risk Management Guidelines to Progress prior to the date of this Agreement

Duke is in compliance in all material respects with the Duke Risk Management Guidelines

Duke Material Contracts

For purposes of this Agreement the tenn Duke Material Contract shall mean any Contract to which Duke or any of its

subsidiaries is party or bound as of the date hereof

that is material contract as such term is defined in Item 601 b1 of Regulation S-K of the SEC

that purports to limit in any material respect either the type of business in which Duke or its subsidiaries including after

the Effective Time Progress or its subsidiaries or any of their respective affiliates may engage or the maimer or geographic area in

which any of them may so engage in any business would require the disposition of any material assets or line of business of Duke

or its subsidiaries including after the Effective Time Progress or its subsidiaries or any of their respective affiliates as result of the

consummation of the traisactions contemplated by this Agreement is material Contract that grants most favored nation status

that following the Effective Time would impose obligations upon Duke or its subsidiaries including Progress and its subsidiaries or

prohibits or limits in any material respect the right of Duke or any of its subsidiaries including after the Effective Time Progress

or its subsidiaries to make sell or distribute any products or services or use traisfer license or enforce any of their respective

intellectual property rights or
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that has an aggregate principal amount or provides for an aggregate obligation in excess of $200000000 evidencing

indebtedness for bonowed money of Duke or any of its subsidiaries to any third party II guaranteeing any such indebtedness of

third party or III containing covenant restricting the payment of dividends or has the economic effect of any of the items set
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forth in subclause above

iiNeither Duke nor any subsidiary of Duke is in breach of or default under the tenns of any Duke Material Contract and no event has

occurred that with or without notice or lapse of time or both could result in breach or default under any Duke Material Contract where such

breach or default could reasonably be expected to have individually or in the aggregate material adverse effect on Duke To the knowledge of

Duke no other party to any Duke Material Contract is in breach of or default under the tenns of any Duke Material Contract where such breach or

default has had or could reasonably be expected to have individually or in the aggregate material adverse effect on Duke Except as could not

reasonably be expected to have individually or in the aggregate material adverse effect on Duke each Duke Material Contract is valid and

binding obligation of Duke or the subsidiary of Duke which is party thereto and to the knowledge of Duke of each other party thereto and is in

full force and effect except that such enforcement may be subject to applicable bathcruptcy insolvency reorganization moratorium or other

similar laws now or hereafter in effect relating to creditors rights generally and to general equitable principles

Anti-Bribery Laws

To the knowledge of Duke Duke and its subsidiaries are and since January 2008 have been in compliance in all material

respects with the Anti-Bribery Laws in jurisdictions in which Duke and its subsidiaries have operated or currently operate Since January 2008

neither Duke nor any of its subsidiaries has received any communication from any Governmental Authority or any written communication from

any third party that alleges that Duke any of its subsidiaries or any employee or agent thereof is in material violation of any Anti-Bribery Laws
and no such potential or actual material violation or liability has been discovered

iiWithout limiting the other provisions of this Section 3.02x since January 12008 none of Duke or its subsidiaries nor to the

knowledge of Duke any of their respective current or fonner directors officers principals employees managers sales persons consultants or

other agents or representatives distributors contractors joint venturers or any other person acting on any of their behalf has directly or indirectly

made or offered or solicited or accepted any contribution gift gratuity entertaimnent bribe rebate payoff influence payment kickback or other

payment or anything else of value to or from any person private or public including customers potential customers political parties elected

officials and candidates whether in money property services or any other fonn to influence any act of such person in such persons official

capacity inducing such person to do or omit to do any act in violation of the lawful official duty of such person or securing an improper advantage

or to induce such person to use such persons influence to obtain or retain business for Duke or its subsidiaries or otherwise to confer any benefit

to Duke or its subsidiaries in violation in any material respect of any Anti-Bribery Laws

iii Since January 2006 neither Duke nor any of its subsidiaries has made any disclosure voluntary or otherwise to any

Governmental Authority with respect to any alleged material irregularity material misstatement or material omission or other potential material

violation or liability arising under or relating to any Anti-Bribery Law
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ARTICLE IV

COVENANTS

Section 4.01 Covenants of Pro2ress From and after the date of this Agreement until the Effective Time Progress covenants and agrees as to

itself and its subsidiaries that except as expressly contemplated or pennitted by this Agreement as set forth in Section 4.01 of the Progress

Disclosure Letter for traisactions other than those set forth in Section 4.01d to the extent relating to the capital stock of Progress solely

involving Progress and one or more of its director indirect wholly-owned subsidiaries or between two or more director indirect wholly-owned

subsidiaries of Progress as required by law or to the extent that Duke shall otherwise previously consent in writing such consent not to be

unreasonably withheld or delayed

Ordinary Course Progress and each of its subsidiaries shall conduct their businesses in all material respects in the ordinary course of

business consistent with past practice Without limiting the generality of the foregoing Progress and its subsidiaries shall use commercially

reasonable efforts to preserve intact in all material respects their present business organizations to maintain in effect all existing Pennits and to

timely submit renewal applications as applicable subject to prudent management of workforce and business needs to keep available the services

of their key officers and employees to maintain their assets and properties in good working order and condition ordinary wear and tear excepted

to preserve their relationships with Governmental Authorities customers and suppliers and others having significant business dealings with them

and to comply in all material respects with all laws orders and Pennits of all Governmental Authorities applicable to them

Charter Documents Progress shall not amend or propose to amend its articles of incorporation or other than in maimer that would not

materially restrict the operation of its or their businesses its by-laws or its subsidiaries articles of incorporation or by-laws or other comparable

orgathzational documents

Dividends Progress shall not nor shall it pennit any of its subsidiaries to
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declare set aside or pay any dividends on or make other distributions in respect of any of its capital stock or share capital except

that subject to Section 4.06 of this Agreement Progress may continue the declaration and payment of regular quarterly cash

dividends on Progress Common Stock not to exceed $0.62 per share for each quarterly dividend with usual record and payment dates

for such dividends in accordance with past dividend practice and

for the declaration and payment of dividends by direct or indirect wholly-owned subsidiary of Progress solely to its parent

or by direct or indirect partially owned subsidiary of Progress provided that Progress or Progress subsidiary receives or is to

receive its proportionate share of such dividend or distribution and

for the declaration and payment of regular cash dividends with respect to prefened stock of Progresss subsidiaries

outstanding as of the date of this Agreement or pennitted to be issued under the tenns of this Agreement and

for the declaration and payment of dividends necessary to comply with Section 4.06

ii split combine reclassify or take similar action with respect to any of its capital stock or share capital or issue or authorize or

propose the issuance of any other securities in respect of in lieu of or in substitution for shares of its capital stock or comprised in its share capital

iii adopt plan of complete or partial liquidation or resolutions providing for or authorizing such liquidation or dissolution merger

consolidation restructuring recapitalization or other reorgathzation or
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iv except as disclosed in Section 4.01 civ of the Progress Disclosure Letter directly or indirectly redeem repurchase or otherwise

acquire any shares of its capital stock or any Option with respect thereto except

in connection with intercompany purchases of capital stock or share capital or

for the purpose of funding the Progress Employee Stock Option Plais or employee stock ownership or dividend reinvestment

and stock purchase plans or

mandatory repurchases or redemptions of prefened stock of Progress or its subsidiaries in accordance with the tenns thereof

Share Issuances Progress shall not nor shall it pennit any of its subsidiaries to issue deliver or sell or authorize or propose the issuance

delivery or sale of any shares of its capital stock or any Option with respect thereto other than the issuance of Progress Common Stock upon

the exercise of Progress Employee Stock Options outstanding as of the date hereof or issued after the date hereof in accordance with the tenns of

this Agreement in accordance with their tenns ii the issuance of Progress Common Stock in respect of Progress Restricted Stock Progress

Restricted Stock Units Progress Perfonnance Shares and other equity compensation awards excluding Progress Employee Stock Options granted

under the Progress Employee Stock Option Plans Other Pro2ress Equity Awards outstanding as of the date hereof or issued after the date

hereof in accordance with the tenns of this Agreement in accordance with their tenns iii the issuance of Progress Restricted Stock Progress

Perfonnance Shares and the grant of Progress Restricted Stock Units and Other Progress Equity Awards in accordance with their tenns providing

in aggregate up to an additional 2000000 shares of Progress Common Stock in any 12-month period following the date hereof in amounts at

times and on tenns and conditions in the ordinary course of business consistent with past practice with Progress Perfonnance Shares counted

assuming the achievement of maximum perfonnance level for the purposes of detennining how many shares were granted during any such 12-

month period provided however that any Progress Restricted Stock Progress Restricted Stock Tlnits Progress Performance Shares and Other

Progress Equity Awards granted after the date of this Agreement shall be granted on terms pursuant to which such Progress Restricted Stock

Progress Restricted Stock Units Progress Performance Shares and Other Progress Equity Awards shall not vest on the Effective Time or otherwise

in connection with the occunence of the transactions contemplated hereby and that notwithstanding any plan program or arrangement to the

contrary and except as provided in Section 4.01 diii of the Progress Disclosure Letter any definition of good reason or any similar concept of

constructive termination relating to such awards shall be as defined in Section 4.01 diii of the Progress Disclosure Letter and the terms and

conditions of each grant of Progress Performance Shares shall be consistent with the treatment set forth in Section 5.06aiii iv the pro rata

issuance by subsidiary of its capital stock to its shareholders and the issuance of shares of Progress Common Stock in connection with any

employee benefit plan intended to satisfy the requirements of Section 401a of the Code in the ordinary course of business consistent with past

practice or modify or amend any right of any holder of outstanding shares of its capital stock or any Option with respect thereto other than to give

effect to Section 5.06

Acquisitions Capital Expenditures Except for acquisitions of or capital expenditures relating to the entities assets and facilities

identified in Section 4.01e of the Progress Disclosure Letter expenditures of amounts set forth in Progresss capital expenditure plan included

in Section 4.01e of the Progress Disclosure Letter and capital expenditures required by law or Governmental Authorities or incuned in

connection with the repair or replacement of facilities destroyed or damaged due to casualty or accident whether or not covered by insurance

Progress shall not nor shall it permit any of its subsidiaries to make any capital expenditures or acquire or agree to acquire whether by merger
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consolidation purchase or otherwise any person or assets ifA in the case of any acquisition or acquisitions or series of related acquisitions of

any person asset or properly located within the United States the expected gross expenditures and commitments pursuant to all such acquisitions

including the amount of any indebtedness and amounts received for negative trading positions assumed exceeds or may exceed in the aggregate

$1 50000000 any such acquisition is of persons properties or assets located outside of the United States any such acquisition or capital

expenditure constitutes any line of business that is not conducted by Progress its subsidiaries or the Progress Joint Ventures
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as of the date of this Agreement or any such acquisition or capital expenditure is reasonably likely individually or in the aggregate to

materially delay the satisfaction of the conditions set forth in Section 6.02d or Section 6.03d or prevent the satisfaction of such conditions

Dispositions Except for dispositions set forth in Section 4.01 of the Progress Disclosure Letter dispositions of obsolete

equipment or assets or dispositions of assets being replaced in each case in the ordinary course of business consistent with past practice and

dispositions by Progress or its subsidiaries of its assets in accordance with the tenns of restructuring and divestiture plais mandated or approved

by applicable local or state regulatory agencies Progress shall not nor shall it pennit any of its subsidiaries to sell lease grant any security

interest in or otherwise dispose of or encumber any of its assets or properties if the aggregate value of all such dispositions exceeds or may exceed
in the aggregate $150000000 For the purposes of this Section 4.01 the value of any disposition or series of related dispositions shall mean the

greater of the book value or ii the sales price in each case of the person asset or properly which is the subject of such disposition and in each

case together with the indebtedness and amounts paid for negative energy price risk management positions transfened by Progress or its

subsidiaries in connection with such disposition

Indebtedness Except as disclosed in Section 4.Olg of the Progress Disclosure Letter Progress shall not nor shall it pennit any of its

subsidiaries to incur or guarantee any indebtedness or enter into any keep well or other agreement to maintain any financial condition of

another person or enter into any arrangement having the economic effect of any of the foregoing including any capital leases synthetic leases or

conditional sale or other title retention agreements other than short-tenn indebtedness incurred in the ordinary course of business ii letters of

ciedit obtained in the oidiiiaiy coulse of business iii bonowings undei Piogiesss oi its subsidiaiies existing ciedit facilities oi ieplacement

facilities pennitted by this Section 4.Olg but only to the extent the commercial paper market is unavailable to Progress upon reasonable tenns

and conditions as to which bonowings Progress agrees to notify Duke promptly following the consummation thereof iv indebtedness incuned

in connection with the refunding or refinancing of existing indebtedness at maturity or upon final mandatory redemption without the need for

the occurrence of any special event or at lower cost of funds indebtedness incurred to finance acquisitions pennitted pursuant to

Section 4.01e or indebtedness assumed pursuant thereto vi other indebtedness in an aggregate principal amount not to exceed $250000000

outstanding at any time vii guarantees or other credit support issued pursuant to energy price risk management or marketing positions established

prior to the date of this Agreement viii in addition to the guarantees or other credit support contemplated by subsection Avii of this

Section 4.Olg additional guarantees or other credit support issued in connection with energy price risk management or marketing activities in the

ordinary course of business and ix indebtedness owed to any direct or indirect wholly-owned subsidiary of Progress or in the case of

subsidiary of Progress to Progress or make any loans or advances to any other person other than in the ordinary course of business

consistent with past practice ii to any direct or indirect wholly-owned subsidiary of Progress or in the case of subsidiary of Progress to

Progress or iii as required pursuant to any obligation in effect as of the date of this Agreement

Marketin2 of Ener2v Ener2v Price Risk Mana2ement Progress shall not nor shall it pennit any of its subsidiaries to pennit any

material change in policies governing or otherwise relating to energy price risk management or marketing of energy other than as result of

acquisitions or capital expenditures pennitted pursuant to Section 4.01e or ii enter into any physical commodity transactions exchange-traded

futures and options traisactions over-the-counter transactions and derivatives thereof or similar transactions other than as pennitted by the

Progress Risk Management Guidelines

Employee Benefits Except as required by law or the tenns of any collective bargaining agreement or any Progress Employee Benefit

Plan or as disclosed in Section 4.01i of the Progress Disclosure Letter or as otherwise expressly pennitted by this Agreement Progress shall not

nor shall it pennit any of its subsidiaries to enter into adopt amend or tenninate any Progress Employee Benefit Plai or other agreement

arrangement plan or policy between Progress or one of its subsidiaries and one or more of its directors officers or employees other than any

amendment that is immaterial or administrative in nature or except for nonnal increases in the ordinary course of business consistent with past

practice increase in any maimer the compensation or fringe
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benefits of any director executive officer or other employee or except for nonnal payments in the ordinary course of business consistent with past

practice and the award of aimual bonuses on tenns and conditions that are consistent with Section 5.Og pay any benefit not required by any plan

or arrangement in effect as of the date of this Agreement provided however that the foregoing shall not restrict Progress or its subsidiaries from

entering into or making available to newly hired officers and employees or to officers and employees in the context of promotions based onjob

perfonnance or workplace requirements in the ordinary course of business consistent with past practice plans agreements benefits and

compensation arrangements including incentive grants that have consistent with past practice been made available to newly hired or promoted

officers and employees ii entering into severance agreements with or adopting severance plais in the ordinary course of business consistent with

past practice for employees who are not executive officers in connection with tenninations of employment of such employees or iii entering into

or amending collective bargaining agreements with existing collective bargaining representatives or newly certified bargaining units regarding

mandatory subjects of bargaining under applicable law in each case in maimer consistent with past practice to the extent pennitted by law

Ilntentionallv Reserved

Accountin2 Progress shall not nor shall it pennit any of its subsidiaries to make any changes in its accounting methods materially

affecting the reported consolidated assets liabilities or results of operations of Progress except as required by law or GAAP

Insurance Progress shall and shall cause its subsidiaries to maintain with financially responsible insurance compathes or through self-

insurance consistent with past practice insurance in such amounts and against such risks and losses as are customary for compathes engaged in

their respective businesses to the extent available on commercially reasonable tenns

Taxes Except as could not reasonably be expected to have material adverse effect on Progress Progress shall not nor shall it pennit

any of its subsidiaries to settle any claim action or proceeding relating to Taxes or iimake any Tax election this clause being the sole

provision of this Section 4.01 governing Tax matters

Release of Claims Except as disclosed in Section 4.01n of the Progress Disclosure Letter and except with respect to any settlements or

agreements with or before any Governmental Authorities in the ordinary course of business Progress shall not and shall not pennit any of its

subsidiaries to waive release assign settle or compromise any claim action or proceeding against Progress or any of its subsidiaries other than

waivers releases assignments settlements or compromises that with respect to the payment of monetary damages involve only the payment of

monetary damages equal to or less than the amounts specifically reserved with respect thereto on the balance sheet as of December 31 2009

included in the Progress SEC Documents or that do not exceed $1 500ft000 individually or $5ft000000 in the aggregate during any

consecutive twelve-month period and with respect to any non-monetary tenns and conditions therein impose or require actions that would not

reasonably be expected individually or in the aggregate to have material adverse effect on Progress

Contracts Except as pennitted by Section 4.01i Progress shall not nor shall it pennit any of its subsidiaries to enter into any

Contract that would materially restrict after the Effective Time Duke and its subsidiaries including the Surviving Corporation and its subsidiaries

with respect to engaging or competing in any line of business or in any geographic area or ii other than in the ordinary course of business waive

release or assign any material rights or claims under or materially modify or tenninate any Contract that is material to Progress and its

subsidiaries taken as whole in any maimer that is materially adverse to Progress or which would prevent or materially delay the

consummation of the Merger and the other traisactions contemplated by this Agreement it being understood and agreed that the restriction on

material modifications and tenninations in clause iiA shall not apply with respect to any Contract pennitted to be entered into under clause

or of this Section 4.01
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Section 4.02 Covenants of Duke From and after the date of this Agreement until the Effective Time Duke covenants and agrees as to itself

and its subsidiaries that except as expressly contemplated or pennitted by this Agreement as set forth in Section 4.02 of the Duke Disclosure

Letter for traisactions other than those set forth in Section 4.02d to the extent relating to the capital stock of Duke solely involving Duke and

one or more of its director indirect wholly-owned subsidiaries or between two or more direct or indirect wholly-owned subsidiaries of Duke as

required by law or to the extent that Progress shall otherwise previously consent in writing such consent not to be unreasonably withheld or

delayed

Ordinary Course Duke and each of its subsidiaries shall conduct their businesses in all material respects in the ordinary course of

business consistent with past practice Without limiting the generality of the foregoing Duke and its subsidiaries shall use commercially reasonable

efforts to preserve intact in all material respects their present business organizations to maintain in effect all existing Pennits and to timely submit

renewal applications as applicable subject to prudent management of workforce and business needs to keep available the services of their key

officers and employees to maintain their assets and properties in good working order and condition ordinary wear and tear excepted to preserve

their relationships with Governmental Authorities customers and suppliers and others having significant business dealings with them and to

comply in all material respects with all laws orders and Pennits of all Governmental Authorities applicable to them
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Charter Documents Duke shall not amend or propose to amend its certificate of incorporation other than in connection with the Duke

Charter Amendment or other than in maimer that would not materially restrict the operation of its or their businesses its by-laws or its

subsidiaries certificates of incorporation or by-laws or other comparable organizational documents

Dividends Duke shall not nor shall it pennit any of its subsidiaries to

declare set aside or pay any dividends on or make other distributions in respect of any of its capital stock or share capital except

that subject to Section 4.06 of this Agreement Duke may continue the declaration and payment of regular quarterly cash

dividends on Duke Common Stock not to exceed $0 245 per share for each quarterly dividend with usual record and payment dates for

such dividends in accordance with past dividend practice provided that Duke may increase its regular quarterly cash dividend to an

amount not to exceed $0.25 commencing with the regular quarterly dividend that would be payable in 2011 with respect to the second

quarter of 2011 conesponding to the dividend paid on September 16 2010 and to an amount not to exceed $0255 commencing with

the regular quarterly dividend that would be payable in 2012 with respect to the second quarter of 2012 it being Dukes intention prior

to the Effective Time to declare and pay those dividends pennitted by this Section 4JJ2ciA if and to the extent there are funds

legally available therefor and such dividends may otherwise lawfully be declared and paid and

for the declaration and payment of dividends by director indirect wholly-owned subsidiary of Duke solely to its parent or

by director indirect partially owned subsidiary of Duke provided that Duke or Duke subsidiary receives or is to receive its

proportionate share of such dividend or distribution and

for the declaration and payment of dividends necessary to comply with Section 4.06

ii split combine reclassify or take similar action with respect to any of its capital stock or share capital or issue or authorize or

propose the issuance of any other securities in respect of in lieu of or in substitution for shares of its capital stock or comprised in its share capital

iii adopt plan of complete or partial liquidation or resolutions providing for or authorizing such liquidation or dissolution merger

consolidation restructuring recapitalization or other reorgathzation
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iv except as disclosed in Section 4.02civ of the Duke Disclosure Letter directly or indirectly redeem repurchase or otherwise

acquire any shares of its capital stock or any Option with respect thereto except

in connection with intercompany purchases of capital stock or share capital or

for the purpose of funding the Duke Employee Stock Option Plan or employee stock ownership or dividend reinvestment and

stock purchase plans or

bind Duke to any restriction not in existence on the date hereof on the payment by Duke of dividends and distributions on Duke

Common Stock

Share Issuances Duke shall not nor shall it pennit any of its subsidiaries to issue deliver or sell or authorize or propose the issuance

delivery or sale of any shares of its capital stock or any Option with respect thereto other than the issuance of Duke Common Stock upon the

exercise of Duke Employee Stock Options outstanding as of the date hereof or issued after the date hereof in accordance with the tenns of this

Agreement in accordance with their tenns ii the issuance of Duke Common Stock in respect of Duke Phantom Stock Units Duke Perfonnance

Shares and other equity compensation awards excluding Duke Employee Stock Options granted under the Duke Employee Stock Option Plais

Other Duke Equity Awards outstanding as of the date hereof or issued after the date hereof in accordance with the tenns of this Agreement in

accordance with their tenns iii the issuance of Duke Employee Stock Options Duke Perfonnance Shares and the grant of Duke Phantom Stock

Units and Other Duke Equity Awards in accordance with their tenns providing in aggregate up to an additional 6000000 shares of Duke

Common Stock in any 12-month period following the date hereof in amounts at times and on tenns and conditions in the ordinary course of

business consistent with past practice with each Duke Employee Stock Option counting as 1/4 of share of Duke Common Stock and Duke

Perfonnance Shares counted assuming the achievement of maximum perfonnance level in each case for the purposes of determining how many

shares were granted during any such 12-month period provided however that any Duke Employee Stock Options Duke Phantom Stock Units

Duke Perfonnance Shares and Other Duke Equity Awards granted after the date of this Agreement shall be granted on tenns pursuant to which

such Duke Employee Stock Options Duke Phantom Stock Units Duke Perfonnance Shares and Other Duke Equity Awards shall not vest on the

Effective Time or otherwise in connection with the occurrence of the transactions contemplated hereby and that notwithstanding any plan

program or arrangement to the contrary any definition of good reason or any similar concept of constructive tennination relating to such awards

shall be as defined in Section 4.02diii of the Duke Disclosure Letter iv the pro rata issuance by subsidiary of its capital stock to its

shareholders and the issuance of shares of Duke Common Stock in connection with any employee benefit plan intended to satisfy the

requirements of Section 401a of the Code in the ordinary course of business consistent with past practice or modify or amend any right of any
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holder of outstanding shares of its capital stock or any Option with respect thereto other than to give effect to Section 5.06

Acquisitions Capital Expenditures Except for acquisitions of or capital expenditures relating to the entities assets and facilities

identified in Section 4.02e of the Duke Disclosure Letter expenditures of amounts set forth in Dukes capital expenditure plan included in

Section 4.02e of the Duke Disclosure Letter and capital expenditures required by law or Governmental Authorities or incurred in

connection with the repair or replacement of facilities destroyed or damaged due to casualty or accident whether or not covered by insurance

Duke shall not nor shall it pennit any of its subsidiaries to make any capital expenditures or acquire or agree to acquire whether by merger

consolidation purchase or otherwise any person or assets if the expected gross expenditures and commitments pursuant thereto including the

amount of any indebtedness and amounts received for negative energy price risk management positions assumed exceeds or may exceed

$300000000 no more than $150000000 of which may be for any acquisition or series of related acquisitions of any person asset or property

located outside of the United States any such acquisition or capital expenditure constitutes any line of business that is not conducted by Duke
its subsidiaries or the Duke Joint Ventures as of the date of this Agreement or extends any line of business of Duke its subsidiaries or the Duke

Joint Ventures into any geographic region outside of the continental United States or Canada in which Duke its subsidiaries or the Duke Joint

Ventuies do not conduct business as of the date of this Agi cement oi
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any such acquisition or capital expenditure is reasonably likely individually or in the aggregate to materially delay the satisfaction of the

conditions set forth in Section 6.02d or Section 6.03d or prevent the satisfaction of such conditions

Dispositions Except for dispositions set forth in Section 4.021 of the Duke Disclosure Letter dispositions of obsolete equipment

or assets or dispositions of assets being replaced in each case in the ordinary course of business consistent with past practice and dispositions

by Duke or its subsidiaries of its assets in accordance with the terms of restructuring and divestiture plans mandated or approved by applicable

local or state regulatory agencies Duke shall not nor shall it pennit any of its subsidiaries to sell lease grant any security interest in or otherwise

dispose of or encumber any of its assets or properties if the aggregate value of all such dispositions exceeds or may exceed $300000000 no
uloje thrni $150000000 of winch utay be foi

rniy disposition oi sejies of ielated dispositions of
rniy peison asset oi pioperty located outside the

United States For the purposes of this Section4.02f the value of any disposition or series of related dispositions shall mean the greater ofi the
book value or ii the sales price in each case of the person asset or property which is the subject of such disposition and in each case together

with the indebtedness and amounts paid for negative energy price risk management positions transferred by Duke or its subsidiaries in connection

with such disposition

Indebtedness Except as disclosed in Section 4.O2g of the Duke Disclosure Letter Duke shall not nor shall it pennit any of its

subsidiaries to incur or guarantee any indebtedness or enter into any keep well or other agreement to maintain any financial condition of

another person or enter into any arrangement having the economic effect of any of the foregoing including any capital leases synthetic leases or

conditional sale or other title retention agreements other than short-tenn indebtedness incurred in the ordinary course of business ii letters of

credit obtained in the ordinary course of business iii borrowings under Dukes or its subsidiaries existing credit facilities or replacement

facilities pennitted by this Section 4.O2g but only to the extent the commercial paper market is unavailable to Duke upon reasonable tenns and

conditions and as to which borrowings Duke agrees to notify Progress promptly following the consummation thereof iv indebtedness incurred

in connection with the refunding or refinancing of existing indebtedness at maturity or upon final mandatory redemption without the need for

the occurrence of any special event or at lower cost of funds indebtedness incurred to finance acquisitions pennitted pursuant to

Section 4.02e or indebtedness assumed pursuant thereto vi other indebtedness in an aggregate principal amount not to exceed $500000000

outstanding at any time vii guarantees or other credit support issued pursuant to energy price risk management or marketing positions established

prior to the date of this Agreement viii in addition to the guarantees or other credit support contemplated by subsection Avii of this

Section 4.O2g additional guarantees or other credit support issued in connection with energy price risk management or marketing activities in the

ordinary course of business and ix indebtedness owed to any direct or indirect wholly-owned subsidiary of Duke or in the case of subsidiary

of Duke to Duke or make any loais or advances to any other person other than in the ordinary course of business consistent with past

practice ii to any direct or indirect wholly-owned subsidiary of Duke or in the case of subsidiary of Duke to Duke or iii as required

pursuant to any obligation in effect as of the date of this Agreement

Marketin2 of Ener2v Ener2v Price Risk Mana2ement Except as disclosed in Section 4.02h of the Duke Disclosure Letter Duke shall

not nor shall it pennit any of its subsidiaries to pennit any material change in policies governing or otherwise relating to energy price risk

management or marketing of energy other than as result of acquisitions or capital expenditures pennitted pursuant to Section 4.02e or ii enter

into any physical commodity transactions exchange-traded futures and options transactions over-the-counter transactions and derivatives thereof

or similar traisactions other than as pennitted by the Duke Risk Management Guidelines

Employee Benefits Except as required by law or the tenns of any collective bargaining agreement or any Duke Employee Benefit Plan

or as disclosed in Section 4.02i of the Duke Disclosure Letter or as otherwise expressly pennitted by this Agreement Duke shall not nor shall it

pennit any of its subsidiaries to enter into adopt amend or tenninate any Duke Employee Benefit Plan or other agreement arrangement plan or
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policy between Duke or one of its subsidiaries and one or more of its directors officers or employees other than any
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amendment that is immaterial or administrative in nature or except for nonnal increases in the ordinary course of business consistent with past

practice increase in any maimer the compensation or fringe benefits of any director executive officer or other employee or except for nonnal

payments in the ordinary course of business consistent with past practice and the award of aimual bonuses on the tenns and conditions set forth in

Section 4.02i of the Duke Disclosure Letter pay any benefit not required by any plan or arrangement in effect as of the date of this Agreement

provided however that the foregoing shall not restrict Duke or its subsidiaries from entering into or making available to newly hired officers

and employees or to officers and employees in the context of promotions based on job performance or workplace requirements in the ordinary

course of business consistent with past practice plais agreements benefits and compensation arrangements including incentive grants that have

consistent with past practice been made available to newly hired or promoted officers and employees ii entering into severance agreements with

or adopting severance plans in the ordinary course of business consistent with past practice for employees who are not executive officers in

connection with tenninations of employment of such employees or iii entering into or amending collective bargaining agreements with existing

collective bargaining representatives or newly certified bargaining units regarding mandatory subjects of bargaining under applicable law in each

case in maimer consistent with past practice to the extent pennitted by law

Ilntentionallv Reserved

Accountin2 Duke shall not nor shall it pennit any of its subsidiaries to make any changes in its accounting methods materially affecting

the reported consolidated assets liabilities or results of operations of Duke except as required by law or GAAP

Insurance Duke shall and shall cause its subsidiaries to maintain with financially responsible insurance compathes or through self-

insurance consistent with past practice insurance in such amounts and against such risks and losses as are customary for compathes engaged in

their respective businesses to the extent available on commercially reasonable tenns

Taxes Except as could not reasonably be expected to have material adverse effect on Duke Duke shall not nor shall it pennit any of

its subsidiaries to settle any claim action or proceeding relating to Taxes or iimake any Tax election this clause being the sole provision

of this Section 4.02 governing Tax matters

Release of Claims Except as disclosed in Section 4.02n of the Duke Disclosure Letter and except with respect to any settlements or

agreements with or before any Governmental Authorities in the ordinary course of business Duke shall not and shall not pennit any of its

subsidiaries to waive release assign settle or compromise any claim action or proceeding against Duke or any of its subsidiaries other than

waivers releases assignments settlements or compromises that with respect to the payment of monetary damages involve only the payment of

monetary damages equal to or less than the amounts specifically reserved with respect thereto on the balance sheet as of December 31 2009

included in the Duke SEC Documents or that do not exceed $30000000 individually or $100000000 in the aggregate during any consecutive

twelve-month period and with respect to any non-monetary tenns and conditions therein impose or require actions that would not reasonably

be expected individually or in the aggregate to have material adverse effect on Duke

Contracts Except as pennitted by Section 4.02i Duke shall not nor shall it pennit any of its subsidiaries to enter into any Contract

that would materially restrict after the Effective Time Duke and its subsidiaries including the Surviving Corporation and its subsidiaries with

respect to engaging or competing in any line of business or in any geographic area or ifl waive release or assign any material rights or claims

under or materially modify or tenninate any Contract that is material to Duke and its subsidiaries taken as whole in any maimer that is

materially adverse to Duke or which would prevent or materially delay the consummation of the Merger and the other transactions

contemplated by this Agreement it being understood and agreed that the restriction on material modifications and tenninations in clause iiA
shall not apply with respect to any Contract pennitted to be entered into under clause or of this Section 4.02
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Section 4.03 No Solicitationbv Pro2ress Except as expressly pennitted by this Section 4.03 Progress shall not nor shall it pennit any of

its subsidiaries to nor shall it authorize or pennit any of its directors officers or employees to and shall use its reasonable best efforts to cause any

investment banker financial advisor attorney accountant or other representative retained by it or any of its subsidiaries not to directly or

indirectly solicit initiate or knowingly encourage including by way of furnishing infonnation or take any other action designed to facilitate

any inquiries or the making of any proposal that constitutes Progress Takeover Proposal or iiparticipate in any negotiations or substantive

discussions regarding any Progress Takeover Proposal provided however that if at any time prior to receipt of the Progress Shareholder
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Approval the Pro2ress Applicable Period the Board of Directors of Progress detennines in good faith after consultation with its legal and

financial advisors that Progress Takeover Proposal that did not result from breach other than in immaterial respects of this Section 4.03a is

or is reasonably likely to result in Progress Superior Proposal as defined in Section 4.03b and subject to providing prior written notice of its

decision to take such action to Duke and compliance with Section 4.03c Progress may furnish infonnation with respect to and provide access

to the properties books and records of Progress and its subsidiaries to the person making such proposal and its representatives pursuant to

customary confidentiality agreement containing tenns no less favorable to Progress with respect to confidentiality than those set forth in the

Confidentiality Agreement the Confidentiality A2reement dated July 29 2010 between Duke and Progress provided that such confidentiality

agreement shall not in any way restrict Progress from complying with its disclosure obligations under this Agreement including with respect to

such proposal and participate in discussions or negotiations regarding such proposal Progress its subsidiaries and their representatives

immediately shall cease and cause to be tenninated any existing activities discussions or negotiations with any parties with respect to any Progress

Takeover Proposal For purposes of this Agreement Pro2ress Takeover Proposal means any bona fide inquiry proposal or offer from any person

relating to any director indirect acquisition or purchase of business that constitutes 20% or more of the net revenues net income or the assets

including equity securities of Progress and its subsidiaries taken as whole Pro2ress Material Business ii any director indirect

acquisition or purchase of 20% or more of any class of voting securities of Progress or any subsidiary of Progress owning operating or controlling

Progress Material Business iii any tender offer or exchange offer that if consummated would result in any person beneficially owning 20% or

more of any class of voting securities of Progress or iv any merger consolidation business combination recapitalization liquidation dissolution

or similar transaction involving Progress or any subsidiary of Progress owning operating or controlling Progress Material Business in each case

other than the transactions contemplated by this Agreement Notwithstanding the foregoing and provided that Progress has otherwise complied

with this Section 4.03a nothing in this Section 4.03a shall prohibit Progress or its directors officers employees representatives or agents from

contacting in writing any person who has made Progress Takeover Proposal after the date of this Agreement solely to request the clarification of

the tenns and conditions thereof to the extent necessary to pennit it to detennine whether the Progress Takeover Proposal is or is reasonably likely

to result in Progress Superior Proposal

Except as contemplated by this Section 4.03 neither the Board of Directors of Progress nor any committee thereof shall withdraw or

modify or propose publicly to withdraw or modify in maimer adverse to Duke the approval or recommendation to Progresss shareholders by

such Board of Directors or such committee of this Agreement or the Merger approve or recommend or propose publicly to approve or

recommend any Progress Takeover Proposal or cause Progress to enter into any letter of intent agreement in principle acquisition agreement

or other similar agreement each Pro2ress Acquisition A2reement related to any Progress Takeover Proposal Notwithstanding the foregoing

in iespoiise to Piogiess Tikeovei Pioposal that did not jesult fiom bieach othei thin in immateiial Tespects of Section 4.O3a

during the Progress Applicable Period the Board of Directors of Progress may if it detennines in good faith after consulting with outside counsel

that the failure to take such action would be reasonably likely to result in breach of the Board of Directors fiduciary obligations under applicable

law withdraw or modify or propose publicly to withdraw or modify the approval or recommendation by such Board of Directors or any

committee thereof of this Agreement or the Merger
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approve or recommend or propose to approve or recommend any Progress Superior Proposal or tenninate this Agreement pursuant to

Section 7.01d but only after in the case of each of clauses or such Board of Directors has detennined in good faith that such Progress

Takeover Proposal constitutes Progress Superior Proposal and in the case of clause Progress has notified Duke in writing of the

detennination that such Progress Takeover Proposal constitutes Progress Superior Proposal and II at least five business days following receipt

by Duke of such notice the Board of Directors of Progress has detennined that such Progress Superior Proposal remains Progress Superior

Proposal provided however that in the event that any such Progress Takeover Proposal is thereafter modified by the person making such Progress

Takeover Proposal and the Board of Directors detennines pursuant to clause to tenninate this Agreement pursuant to Section 7.01d Progress

shall again comply with clauses and II of this paragraph bi except that the five business-day period shall be reduced to two business days

and

ii in circumstances other than in response to Progress Takeover Proposal as provided in Section 4.03bi during the Progress

Applicable Period the Board of Directors of Progress may if it detennines in good faith after consulting with outside counsel that the failure to

take such action would be reasonably likely to result in breach of the Board of Directors fiduciary obligations under applicable law withdraw or

modify or propose publicly to withdraw or modify the approval or recommendation by such Board of Directors or any committee thereof of this

Agreement or the Merger but only after Progress has notified Duke in writing that the Board of Directors of Progress is prepared to make the

detennination set forth in this clause ii setting forth the reasons therefor in reasonable detail for period of five business days following

Dukes receipt of the notice set forth in clause of this sentence or if the period from the time of receipt by Duke of such notice to the Progress

Shareholders Meeting shall be less than five business days for such lesser period Progress negotiates with Duke in good faith to make such

adjustments to the tenns and conditions of this Agreement the Merger and the other transactions contemplated hereby as would enable the

Progress Board of Directors to proceed with its recommendation of this Agreement and the Merger and at the end of such five-business day

period or such lesser period as the case may be in accordance with this clause iithe Board of Directors of Progress maintains its detennination
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described in this clause iiafter taking into account Dukes proposed adjustments if any to the tenns and conditions of this Agreement the

Merger and the other transactions contemplated hereby

For purposes of this Agreement Pro2ress Superior Proposal meais any written Progress Takeover Proposal that the Board of Directors of

Progress detennines in good faith after consultation with financial advisor of nationally recognized reputation to be more favorable taking into

account all financial and strategic considerations including relevant legal financial regulatory and other aspects of such Progress Takeover

Proposal and the Merger and the other transactions contemplated by this Agreement deemed relevant by the Board of Directors ii the identity of

the third party making such Progress Takeover Proposal and iii the conditions and prospects for completion of such Progress Takeover Proposal

to Progresss shareholders than the Merger and the other transactions contemplated by this Agreement taking into account all of the tenns of any

proposal by Duke to amend or modify the tenns of the Merger and the other transactions contemplated by this Agreement except that the

references to 20% in clauses ii and iii of the definition of Progress Takeover Proposal in Section 4.03a shall each be deemed to be

reference to 50% Progress Takeover Proposal shall only be deemed to refer to traisaction involving Progress and not any of its

subsidiaries or Progress Material Businesses alone and the references to or any subsidiary of Progress owning operating or controlling

Piogiess Mateiial Business in clauses ii mid iv shall be deemed to be deleted

In addition to the obligations of Progress set forth in paragraphs and of this Section 4.03 Progress shall as promptly as practicable

advise Duke orally and in writing of any Progress Takeover Proposal or of any request for infonnation relating to any Progress Takeover Proposal

and in any case within 48 hours of such request or the receipt of such Progress Takeover Proposal the principal tenns and conditions of such

request or Progress Takeover Proposal and the identity of the person making such request or Progress Takeover Proposal Progress shall keep Duke

infonned in all material respects of the status and details including amendments or
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proposed amendments of any such request or Progress Takeover Proposal Contemporaneously with any tennination by Progress of this

Agreement pursuant to Section 7.01 bi Progress shall provide Duke with written verification that it has complied with its obligations pursuant

to this Section 4.O3c othei tlimi Iloncoulplimlce winch is immateiial

Nothing contained in this Agreement shall prohibit Progress or its Board of Directors or any committee thereof from taking and

disclosing to its shareholders position contemplated by Rule 4e-2a promulgated under the Exchange Actor from making any disclosure to

Progresss shareholders if in the good faith judgment of the Board of Directors of Progress after consultation with outside counsel failure so to

disclose would be inconsistent with its or Progresss obligations under applicable law or ii taking actions pennitted by Section 4.01

Section 4.04 No Solicitation by Duke Except as expressly pennitted by this Section 4.04 Duke shall not nor shall it pennit any of its

subsidiaries to nor shall it authorize or pennit any of its directors officers or employees to and shall use its reasonable best efforts to cause any

investment banker financial advisor attorney accountant or other representative retained by it or any of its subsidiaries not to directly or

indirectly solicit initiate or knowingly encourage including by way of furnishing infonnation or take any other action designed to facilitate

any inquiries or the making of any proposal that constitutes Duke Takeover Proposal or iiparticipate in any negotiations or substantive

discussions regarding any Duke Takeover Proposal provided however that if at any time prior to receipt of the Duke Shareholder Approval the

Duke Applicable Period the Board of Directors of Duke detennines in good faith after consultation with its legal and financial advisors that

Duke Takeover Proposal that did not result from breach other than in immaterial respects of this Section 4.04a is or is reasonably likely to

result in Duke Superior Proposal as defined in Section 4.04b and subject to providing prior written notice of its decision to take such action

to Progress and compliance with Section 4.04c Duke may furnish information with respect to and provide access to the properties books and

records of Duke and its subsidiaries to the person making such proposal and its representatives pursuant to customary confidentiality agreement

containing tenns no less favorable to Duke with respect to confidentiality than those set forth in the Confidentiality Agreement provided that

such confidentiality agreement shall not in any way restrict Duke from complying with its disclosure obligations under this Agreement including

with respect to such proposal and participate in discussions or negotiations regarding such proposal Duke its subsidiaries and their

representatives immediately shall cease and cause to be tenninated any existing activities discussions or negotiations with any parties with respect

to any Duke Takeover Proposal For purposes of this Agreement Duke Takeover Proposal meais any bona fide inquiry proposal or offer from

any person relating to any direct or indirect acquisition or purchase of business that constitutes 20% or more of the net revenues net income or

the assets including equity securities of Duke and its subsidiaries taken as whole Duke Material Business ii any director indirect

acquisition or purchase of 20% or more of any class of voting securities of Duke or any subsidiary of Duke owning operating or controlling

Duke Material Business iii any tender offer or exchange offer that if consummated would result in any person beneficially owning 20% or more

of any class of voting securities of Duke or iv any merger consolidation business combination recapitalization liquidation dissolution or

similar transaction involving Duke or any subsidiary of Duke owning operating or controlling Duke Material Business in each case other than

the traisactions contemplated by this Agreement Notwithstanding the foregoing and provided that Duke has otherwise complied with this

Section 4.04a nothing in this Section 4.04a shall prohibit Duke or its directors officers employees representatives or agents from contacting in

writing any person who has made Duke Takeover Proposal after the date of this Agreement solely to request the clarification of the tenns and

conditions thereof to the extent necessary to pennit it to detennine whether the Duke Takeover Proposal is or is reasonably likely to result in
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Duke Superior Proposal

Except as contemplated by this Section 4.04 neither the Board of Directors of Duke nor any committee thereof shall withdraw or

modify or propose publicly to withdraw or modify in maimer adverse to Progress the approval or recommendation to Dukes shareholders by

such Board of Directors or such committee of the Duke Share Issuance or Duke Charter Amendment approve or recommend or propose

publicly to
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approve or recommend any Duke Takeover Proposal or cause Duke to enter into any letter of intent agreement in principle acquisition

agreement or other similar agreement each Duke Acquisition A2reement related to any Duke Takeover Proposal Notwithstanding the

foregoing

in response to Duke Takeover Proposal that did not result from breach other than in immaterial respects of Section 4.04a

during the Duke Applicable Period the Board of Directors of Duke may if it detennines in good faith after consulting with outside counsel that

the failure to take such action would be reasonably likely to result in breach of the Board of Directors fiduciary obligations under applicable law

withdraw or modify or propose publicly to withdraw or modify the approval or recommendation by such Board of Directors or any committee

thereof of the Duke Share Issuance or Duke Charter Amendment approve or recommend or propose to approve or recommend any Duke

Superior Proposal or tenninate this Agreement pursuant to Section 7.01 but only after in the case of each of clauses or such

Board of Directors has detennined in good faith that such Duke Takeover Proposal constitutes Duke Superior Proposal and in the case of

clause Duke has notified Progress in writing of the detennination that such Duke Takeover Proposal constitutes Duke Superior Proposal

and II at least five business days following receipt by Progress of such notice the Board of Directors of Duke has detennined that such Duke

Superior Proposal remains Duke Superior Proposal provided however that in the event that any such Duke Takeover Proposal is thereafter

modified by the person making such Duke Takeover Proposal and the Board of Directors detennines pursuant to clause to tenninate this

Agreement pursuant to Section 7.01 Duke shall again comply with clauses and II of this paragraph bi except that the five business -day

period shall be reduced to two business days and

ii in circumstances other than in response to Duke Takeover Proposal as provided in Section 4.04bi during the Duke Applicable

Period the Board of Directors of Duke may if it detennines in good faith after consulting with outside counsel that the failure to take such action

would be reasonably likely to result in breach of the Board of Directors fiduciary obligations under applicable law withdraw or modify or

propose publicly to withdraw or modify the approval or recommendation by such Board of Directors or any committee thereof of the Duke Share

Issuance or Duke Charter Amendment but only after Duke has notified Progress in writing that the Board of Directors of Duke is prepared to

make the detennination set forth in this clause ii setting forth the reasons therefor in reasonable detail for period of five business days

following Progresss receipt of the notice set forth in clause of this sentence or if the period from the time of receipt by Progress of such notice

to the Duke Shareholders Meeting shall be less than five business days for such lesser period Duke negotiates with Progress in good faith to

make such adjustments to the tenns and conditions of this Agreement the Merger and the other transactions contemplated hereby as would enable

the Duke Board of Directors to proceed with its recommendation of the Duke Share Issuance and the Duke Charter Amendment and at the end

of such five-business day period or such lesser period as the case may be in accordance with this clause ii the Board of Directors of Duke

maintains its detennination described in this clause iiafter taking into account Progresss proposed adjustments if any to the tenns and

conditions of this Agreement the Merger and the other transactions contemplated hereby

For purposes of this Agreement Duke Superior Proposal means any written Duke Takeover Proposal that the Board of Directors of Duke

detennines in good faith after consultation with financial advisor of nationally recognized reputation to be more favorable taking into account

all financial and strategic considerations including relevant legal financial regulatory and other aspects of such Duke Takeover Proposal and

the Merger and the other transactions contemplated by this Agreement deemed relevant by the Board of Directors ii the identity of the third party

making such Duke Takeover Proposal and iii the conditions and prospects for completion of such Duke Takeover Proposal to Dukes

shareholders than the Merger and the other transactions contemplated by this Agreement taking into account all of the tenns of any proposal by

Progress to amend or modify the terms of the Merger and the other transactions contemplated by this Agreement except that the references to

20% in clauses ii and iii of the definition of Duke Takeover Proposal in Section 4.04a shall each be deemed to be reference to

50% Duke Takeover Proposal shall only be deemed to refer to transaction involving Duke and not any of its subsidiaries or Duke

Material Businesses alone and the references to or any subsidiary of Duke owning operating or controlling Duke Material Business in

clauses ii and iv shall be deemed to be deleted
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In addition to the obligations of Duke set forth in paragraphs and of this Section 4.04 Duke shall as promptly as practicable advise

Progress orally and in writing of any Duke Takeover Proposal or of any request for infonnation relating to any Duke Takeover Proposal and in

any case within 48 hours of such request or the receipt of such Duke Takeover Proposal the principal tenns and conditions of such request or

Duke Takeover Proposal and the identity of the person making such request or Duke Takeover Proposal Duke shall keep Progress infonned in all

material respects of the status and details including amendments or proposed amendments of any such request or Duke Takeover Proposal

Contemporaneously with any tennination by Duke of this Agreement pursuant to Section 7.01 bi Duke shall provide Progress with written

verification that it has complied with its obligations pursuant to this Section 4.04c other than noncompliance which is immaterial

Nothing contained in this Agreement shall prohibit Duke or its Board of Directors or any committee thereof from taking and disclosing

to its shareholders position contemplated by Rule 4e-2a promulgated under the Exchange Act or from making any disclosure to Dukes

shareholders if in the good faith judgment of the Board of Directors of Duke after consultation with outside counsel failure so to disclose would

be inconsistent with its or Dukes obligations under applicable law or ii taking actions pennitted by Section 4.021

Section 4.05 0ther Actions Each of Progress and Duke shall use its reasonable best efforts not to and shall use its reasonable best efforts not

to pennit any of its respective subsidiaries to take any action that would or that could reasonably be expected to result in any of the

representations and warranties of such party set forth in this Agreement that is qualified as to materiality or material adverse effect becoming

untrue ii any of such representations and warranties that is not so qualified becoming untrue in any material respect or iii any condition to the

Merger set forth in Article VI not being satisfied

Section 4.06 Coordination of Dividends From the date of this Agreement until the Effective Time Duke and Progress shall coordinate with

each other regarding the declaration and payment of dividends in respect of the shares of Progress Common Stock and Duke Common Stock and

the record dates and payment dates relating thereto it being the intention of Progress and Duke that no holder of Progress Common Stock or Duke

Common Stock shall receive two dividends or fail to receive one dividend for any single calendar quarter with respect to its shares of Progress

Common Stock or Duke Common Stock including Duke Common Stock issued in connection with the Merger as the case may be In

furtherance of and without limiting the generality of the foregoing if at the time that Progress would otherwise declare regular quarterly cash

dividend pursuant to Section 4.01 ciA the parties expect the Closing Date to occur during the period of time from and after the record date for

such Progress dividend and prior to the record date for the next subsequent regular quarterly cash dividend of Duke the parties shall coordinate to

reduce the amount of such Progress dividend to an amount reasonably calculated to effectuate the intent of the parties described in the first sentence

of this Section 4.06 In the event the Closing Date would in the absence of this Section 4.06 occur after the record date for the last regular

quarterly cash dividend of Progress prior to the Closing Date and prior to the record date for the next subsequent regular quarterly cash dividend of

Duke and such last recent Progress regular quarterly cash dividend occurring prior to the Closing shall not have been reduced as contemplated

by the preceding sentence Duke shall be pennitted to declare and pay special dividend to Duke stockholders immediately prior to the Closing

in an amount reasonably calculated to effectuate the intent of the parties described in the first sentence of this Section 4.06 or ii subject to the

prior written consent of Progress which consent shall not be unreasonably withheld postpone the Closing to date no later than one business day

after the record date for the next succeeding regular quarterly cash dividend of Duke in which event Progress shall be pennitted to declare and pay

special dividend immediately prior to the Closing in an amount reasonably calculated to effectuate the intent of the parties described in the first

sentence of this Section 4.06 and neither party shall be entitled to tenninate this Agreement pursuant to Section 7.01 bi during the period of such

postponement
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ARTICLE

ADDITIONAL AGREEMENTS

Section 5.01 Preparation of the Fonn S-4 and the Joint Proxy Statement Shareholders Meetin2s As soon as practicable following the

date of this Agreement Progress and Duke shall prepare and file with the SEC the Joint Proxy Statement and Duke shall prepare and file with the

SEC the Fonn S-4 in which the Joint Proxy Statement will be included The Joint Proxy Statement and Fonn S-4 shall comply as to fonn in all

material respects with the applicable provisions of the Securities Act and the Exchange Act and the rules and regulations thereunder Duke shall use

its reasonable best efforts and Progress will reasonably cooperate with Duke in such efforts to have the Fonn S-4 declared effective under the

Securities Act as promptly as practicable after such filing and to keep the Fonn S-4 effective as long as necessary to consummate the Merger and

other transactions contemplated hereby Progress will use its reasonable best efforts to cause the Joint Proxy Statement to be mailed to Progresss

shareholders and Duke will use its reasonable best efforts to cause the Joint Proxy Statement to be mailed to Dukes shareholders in each case as

promptly as practicable after the Fonn S-4 is declared effective under the Securities Act Duke shall also take any action required to be taken by it

under any applicable state or provincial securities laws in connection with the issuance of Duke Common Stock in the Merger and each party shall

furnish all infonnation concerning itself and its shareholders as may be reasonably requested in connection with any such action Each party will

advise the others promptly after it receives notice thereof of the time when the Fonn S-4 has become effective or any supplement or amendment

has been filed the issuance of any stop order the suspension of the qualification of the Duke Common Stock issuable in connection with the
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Merger for offering or sale in any jurisdiction or any request by the SEC for amendment of the Joint Proxy Statement or the Fonn S-4 or

comments thereon and responses thereto or requests by the SEC for additional infonnation If prior to the Effective Time any event occurs with

respect to Progress Duke or any subsidiary of Progress or Duke respectively or any change occurs with respect to infonnation supplied by or on

behalf of Progress or Duke respectively for inclusion in the Joint Proxy Statement or the Fonn S-4 that in each case is required to be described

in an amendment of or supplement to the Joint Proxy Statement or the Fonn S-4 Progress or Duke as applicable shall promptly notify the

other of such event and Progress or Duke as applicable shall cooperate with the other in the prompt filing with the SEC of any necessary

amendment or supplement to the Joint Proxy Statement and the Fonn S-4 and as required by law in disseminating the infonnation contained in

such amendment or supplement to Progresss shareholders and to Dukes shareholders provided that no amendment or supplement to the Joint

Proxy Statement or the Fonn S-4 shall be filed by either party and no material conespondence with the SEC shall be made by either party without

providing the other party reasonable opportunity to review and comment thereon

Progress shall as soon as reasonably practicable following the date of this Agreement duly call give notice of convene and hold

meeting of its shareholders the Pro2ress Shareholders Meetin2 for the purpose of obtaining the Progress Shareholder Approval and any other

matteis iequiied undei applicable law to be considejed at the Piogiess Slirnelioldeis Meeting Without limiting the geneiality of the foiegoing

Progress agrees that unless this Agreement is tenninated pursuant to Section 7.01 its obligations pursuant to the first sentence of this

Section 5.01b shall not be affected by the commencement public proposal public disclosure or communication to Progress of any Progress

Takeover Proposal ii the withdrawal or modification by the Board of Directors of Progress of its approval or recommendation to Progresss

shareholders of this Agreement the Merger or the other traisactions contemplated hereby or iii the approval or recommendation of any Progress

Superior Proposal Notwithstanding any of the events set forth in clauses ii and iii of the immediately preceding sentence in the event

Progress fulfills its obligations pursuant to this Section 5.01b and the Progress Shareholder Approval is not obtained at the Progress Shareholders

Meeting Duke shall not thereafter have the right to tenninate this Agreement pursuant to Sections 7.01 hi as result of the Board of Directors of

Progress or any committee thereof having pursuant to Section 4.03bii withdrawn or modified or proposed publicly to withdraw or modify

the approval or recommendation by such Board of Directors of this Agreement or the Merger provided Duke shall retain all other rights to

tenninate this Agreement set forth in Section 7.01
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Duke shall as soon as reasonably practicable following the date of this Agreement duly call give notice of convene and hold meeting

of its shareholders the Duke Shareholders Meetin2 for the purpose of obtaining the Duke Shareholder Approval and any other matters required

under applicable law to be considered at the Duke Shareholders Meeting Without limiting the generality of the foregoing Duke agrees that unless

this Agreement is tenninated pursuant to Section 7.01 its obligations pursuant to the first sentence of this Section 5.01c shall not be affected by

the commencement public proposal public disclosure or communication to Duke of any Duke Takeover Proposal ii the withdrawal or

modification by the Board of Directors of Duke of its approval or recommendation to Dukes shareholders of the Duke Share Issuance and the

Duke Charter Amendment or iii the approval or recommendation of any Duke Superior Proposal Notwithstanding any of the events set forth in

clauses ii and iii of the immediately preceding sentence in the event Duke fulfills its obligations pursuant to this Section 5.01c and the

Duke Shareholder Approval is not obtained at the Duke Shareholders Meeting Progress shall not thereafter have the right to tenninate this

Agreement pursuant to Section 7.01 gi as result of the Board of Directors of Duke or any committee thereof having pursuant to

Section 4.04bii withdrawn or modified or proposed publicly to withdraw or modify the approval or recommendation by such Board of

Directors of this Agreement or the Duke Merger provided Progress shall retain all other rights to tenninate this Agreement set forth in

Section .01

Subject to receipt of the Duke Shareholder Approval on or before the Closing Date and prior to the Effective Time Duke shall file with the

Secretary of State of the State of Delaware Certificate of Amendment to the Amended and Restated Certificate of Incorporation of Duke

providing for after prior consultation with Progress -for-2 or -for-3 reverse stock split with respect to the Duke Common Stock the

Charter Amendment such Certificate of Amendment to become effective on the Closing Date prior to the filing of the Articles of Merger with

the Secretary of State of the State of North Carolina

Progress and Duke will use their reasonable best efforts to hold the Duke Shareholders Meeting and the Progress Shareholders Meeting on

the same date and as soon as practicable after the date of this Agreement

Section 5.02 Letters of Dukes Accountants Duke shall use its reasonable best efforts to cause to be delivered to Progress two letters from

Dukes independent accountants one dated date within two business days before the date on which the Fonn S-4 shall become effective and one

dated date within two business days before the Closing Date each addressed to Progress in fonn and substance reasonably satisfactory to

Progress and customary in scope and substance for comfort letters delivered by independent public accountants in connection with registration

statements similar to the Fonn S-4

Section 5.03 Letters of Pro2resss Accountants Progress shall use its reasonable best efforts to cause to be delivered to Duke two letters from

Progresss independent accountants one dated date within two business days before the date on which the Fonn S-4 shall become effective and
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one dated date within two business days before the Closing Date each addressed to Duke in fonn and substance reasonably satisfactory to Duke

and customary in scope and substance for comfort letters delivered by independent public accountants in connection with registration statements

similar to the Fonn 5-4

Section 5.04 Access to Infonnation Effect of Review

Access Subject to the Confidentiality Agreement to the extent pennitted by applicable law each of Progress and Duke shall and shall

cause each of its respective subsidiaries to and so long as consistent with its confidentiality obligations under its applicable agreements shall use

its respective reasonable best efforts to cause the Progress Joint Ventures and Duke Joint Ventures respectively to afford to the other party and to

the officers employees accountants counsel financial advisors and other representatives of such other party reasonable access during nonnal

business hours during the period prior to the Effective Time to all their respective properties books contracts commitments personnel and

records and during such period to the extent pennitted by applicable law each of Progress and Duke shall and shall cause each of its respective

subsidiaries to and so long as consistent with its confidentiality and other contractual obligations under its
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applicable agreements shall use its respective reasonable best efforts to cause the Progress Joint Ventures and Duke Joint Ventures respectively

to confer on regular and frequent basis with one or more representatives of the other party to discuss material operational and regulatory

matters and the general status of its ongoing operations ii advise the other party of any change or event that has had or could reasonably be

expected to have material adverse effect on such party and iii furnish promptly all other infonnation concerning its business properties and

personnel in each case as such other party may reasonably request provided however that no actions shall be taken pursuant to this

Section 5.04a that would create risk of loss or waiver of the attorney/client privilege provided further that the parties shall use their respective

commercially reasonable efforts to allow for access and disclosure of infonnation in maimer reasonably acceptable to the parties that does not

result in the loss or waiver of the attorney-client privilege which efforts shall include entering into mutually acceptable joint defense agreements

between the parties if doing so would reasonably pennit the disclosure of infonnation without violating applicable law or jeopardizing such

attoniey-clientpiivilege Notwithstrniding the foiegoing ifaparty iequests access to piopiietaiy ijifonitation of the othei party the diselosuje of

which would have material adverse effect on the other party if the Closing were not to occur giving effect to the requesting partys obligations

under the Confidentiality Agreement such infonnation shall only be disclosed to the extent reasonably agreed upon by the chief financial officers

or their designees of Progress and Duke All infonnation exchanged pursuant to this Section 5.04a shall be subject to the Confidentiality

Agreement

Effect of Review No review pursuant to this Section 5.04 shall have any effect for the purpose of detennining the accuracy of any

representation or warranty given by any of the parties hereto to any of the other parties hereto

Section 5.05 Re2ulatorv Matters Reasonable Best Efforts

Re2ulatorv Approvals Each party hereto shall cooperate and promptly prepare and file all necessary documentation to effect all

necessary applications notices petitions and filings and shall use reasonable best efforts to take or cause to be taken all actions and do or cause to

be done all things in order to obtain all approvals and authorizations of all Governmental Authorities necessary or advisable to consummate and

make effective in the most expeditious maimer reasonably practicable the Merger and the other transactions contemplated by this Agreement

including the Progress Required Statutory Approvals and the Duke Required Statutory Approvals provided however that Progress shall have

primary responsibility for the preparation and filing of any related applications filings or other materials with the FPSC and the NCUC and

PSCSC provided further that Duke shall have primary responsibility for the preparation and filing of any related applications filings or other

materials with the PUCO the IURC and the KPSC Progress shall have the right to review and approve in advance all characterizations of the

infonnation relating to Progress on the one hand and Duke shall have the right to review and approve in advance all characterizations of the

infonnation relating to Duke on the other hand in either case that appear in any application notice petition or filing made in connection with the

Merger or the other traisactions contemplated by this Agreement Progress and Duke agree that they will consult and cooperate with each other

with respect to the obtaining of all such necessary approvals and authorizations of Governmental Authorities

Reasonable Best Efforts Subject to the tenns and conditions set forth in this Agreement each of the parties hereto shall use its reasonable

best efforts subject to and in accordance with applicable law to take or cause to be taken promptly all actions and to do or cause to be done

promptly and to assist and cooperate with the other parties in doing all things necessary proper or advisable to consummate and make effective the

Merger and the other transactions contemplated by this Agreement including the obtaining of all necessary Consents or waivers from third

parties and Governmental Authorities ii the defending of any lawsuits or other legal proceedings whether judicial or administrative challenging

this Agreement or the consummation of the transactions contemplated by this Agreement and iii the execution and delivery of any additional

instruments necessary to consummate the transactions contemplated by this Agreement For purposes of this Agreement reasonable best efforts

shall not include nor require either party or its subsidiaries to sell or agree to sell
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hold or agree to hold separate or otherwise dispose or agree to dispose of any asset in each case if such sale separation or disposition or

agreement with respect thereto would individually or in the aggregate reasonably be expected to have material adverse effect on the expected

benefits of the traisactions contemplated by this Agreement to such party or conduct or agree to conduct its business in any particular maimer

if such conduct or agreement with respect thereto would individually or in the aggregate reasonably be expected to have material adverse effect

on the expected benefits of the traisactions contemplated by this Agreement to such party or agree to any order action or regulatory condition

of any regulatory body whether in an approval proceeding or another regulatory proceeding that if effected would cause material reduction in

the expected benefits for such partys shareholders for example the parties expect their customers to participate in the benefits of the traisactions

contemplated by this Agreement in amounts up to but not exceeding the benefits of joint system dispatch and fuel savings as they materialize in

future fuel clause proceedings and rates that are lower than they otherwise would have been as net merger savings materialize in future rate

proceedings initiated in the ordinary course of business any of the foregoing effects Burdensome Effect

State Anti-Takeover Statutes Without limiting the generality of Section 5.05b Progress and Duke shall take all action necessary to

ensure that no state anti-takeover statute or similar statute or regulation is or becomes applicable to the Merger this Agreement or any of the other

transactions contemplated by this Agreement and ii if any state anti-takeover statute or similar statute or regulation becomes applicable to the

Merger this Agreement or any other transaction contemplated by this Agreement take all action necessary to ensure that the Merger and the other

transactions contemplated by this Agreement may be consummated as promptly as reasonably practicable on the tenns contemplated by this

Agreement and otherwise to minimize the effect of such statute or regulation on the Merger and the other transactions contemplated by this

Agreement

Section 5.06 Stock Options Restricted Stock and Equity Awards Stock Plans aAtthe Effective Time each Progress Employee Stock

Option whether vested or unvested shall be converted into an option to acquire on the same tenns and conditions as were applicable under such

Progress Employee Stock Option including vesting number of shares of Duke Common Stock equal to the number of shares of Progress

Common Stock subject to such Progress Employee Stock Option immediately before the Effective Time multiplied by the Exchange Ratio

rounded down to the nearest whole share at price per share of Duke Common Stock equal to the price per share under such Progress Employee

Stock Option divided by the Exchange Ratio rounded up to the nearest cent each as so adjusted Pro2ress Adjusted Option

at the Effective Time each award of restricted shares of Progress Common Stock Pro2ress Restricted Stock shall be converted

into an award of number of restricted shares of Duke Common Stock equal to the number of restricted shares of Progress Common Stock

multiplied by the Exchange Ratio on the same tenns and conditions as were applicable to such award of restricted shares of Progress Common

Stock including vesting Pro2ress Adjusted Restricted Stock

ii at the Effective Time each Progress Restricted Stock Unit shall be converted into an award of number of restricted stock units of

Duke Common Stock equal to the number of restricted stock units of Progress Common Stock multiplied by the Exchange Ratio on the same

tenns and conditions as were applicable to such award of restricted stock units of Progress Common Stock including vesting Pro2ress Adjusted

Restricted Stock Units

iii at the Effective Time each Progress Perfonnance Share shall be assumed and converted into an award of number of perfonnance

shares of Duke Common Stock equal to the number of perfonnance shares of Progress Common Stock multiplied by the Exchange Ratio on the

same tenns and conditions as were applicable to such award of perfonnance shares of Progress Common Stock including vesting and the

perfonnance measurement period for such perfonnance shares shall remain open such that no payments shall be made under the tenns of such

perfonnance shares solely as result of or in connection with the Merger and the Compensation Committee of the Board of Directors of Duke

shall adjust the perfonnance measures of such perfonnance shares as soon as practicable after the Effective Time as it detennines is appropriate

and equitable to
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reflect the perfonnance of Progress during the perfonnance measurement period prior to the Effective Time the transactions contemplated by this

Agreement and the perfonnance measures under awards made to similarly situated Duke employees for the same or comparable perfonnance cycle

the Pro2ress Adjusted Perfonnance Shares

iv all outstanding Other Progress Equity Awards whether vested or unvested as of immediately prior to the Effective Time shall be

converted into an equity or equity-based award in respect of number of shares of Duke Common Stock equal to the number of shares of Progress

Common Stock represented by such award multiplied by the Exchange Ratio on the same tenns and conditions as were applicable to such Progress
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equity or equity-based award including vesting Other Pro2ress Adjusted Equity Awards and

prior to the Effective Time the Board of Directors of Progress or if appropriate any committee administering the Progress

Employee Stock Option Plais shall adopt such resolutions or take such other actions as may be required to effect the foregoing and to ensure that

the conversion pursuant to Section 2.01b of the Progress Common Stock held by any director or officer of Progress and the conversion pursuant

to this Section 5.06a into Progress Adjusted Options of Progress Employee Stock Options Progress Adjusted Restricted Stock of Progress

Restricted Stock Progress Adjusted Restricted Stock Units of Progress Restricted Stock Units Progress Adjusted Perfonnance Shares of Progress

Perfonnance Shares and Other Progress Adjusted Equity Awards of Other Progress Equity Awards held by any director or officer of Progress will

be eligible for exemption under Rule 6b-3e under the Exchange Act

Prior to the Effective Time the Board of Directors of Duke shall adopt such resolutions or take such other actions as may be required to

ensure to the maximum extent pennitted by law that the conversion pursuant to Section 2.01a of the Progress Common Stock held by any director

or officer of Progress and the conversion pursuant to Section 5.06a will be eligible for exemption under Rule 6b-3e under the Exchange Act

Prior to the Effective Time Progress shall deliver to the holders of Progress Adjusted 0ptions Progress Adjusted Restricted Stock Progress

Adjusted Restricted Stock Units Progress Adjusted Perfonnance Shares and Other Progress Adjusted Equity Awards appropriate notices setting

forth such holders rights pursuant to the respective plans and this Agreement collectively the Stock Plais

At the Effective Time by virtue of the Merger the Stock Plans shall be assumed by Duke with the result that all obligations of Progress

under the Stock Plans including with respect to awards outstanding at the Effective Time under each Stock Plan shall be obligations of Duke

following the Effective Time Prior to the Effective Time Duke shall take all necessary actions for the assumption of the Stock Plais including the

reservation issuance and listing of Duke Common Stock in number at least equal to the number of shares of Duke Common Stock that will be

subject to Progress Adjusted Options Progress Adjusted Restricted Stock Units Progress Adjusted Perfonnance Shares and Other Progress

Adjusted Equity Awards As promptly as practicable following the Effective Time Duke or its subsidiaries shall prepare and file with the SEC

registration statement on Fonn S-S or another appropriate fonn registering number of shares of Duke Common Stock detennined in accordance

with the preceding sentence Such registration statement shall be kept effective and the current status of the prospectus or prospectuses required

thereby shall be maintained at least for so long as Progress Adjusted Options Progress Adjusted Restricted Stock Units Progress Adjusted

Perfonnance Shares and Other Progress Adjusted Equity Awards remain outstanding

Section 5.07 Employee Matters From and after the Effective Time the Duke Employee Benefit Plans and the Progress Employee Benefit

Plans in effect as of the date of this Agreement and at the Effective Time shall remain in effect with respect to employees and fonner employees of

Duke or Progress and their subsidiaries the Newco Employees respectively covered by such Plais at the Effective Time until such time as

Duke and Progress together shall otherwise detennine subject to applicable laws and the tenns of such plais Prior to the Effective Time Duke and

Progress shall cooperate in reviewing evaluating and analyzing Duke Employee Benefit Plans and Progress Employee Benefit Plais with view

towards maintaining appropriate Plais for Newco Employees
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With respect to any Plais in which any Newco Employees who are employees of Duke or Progress or their subsidiaries prior to the

Effective Time first become eligible to participate on or after the Effective Time and in which such Newco Employees did not participate prior to

the Effective Time the New Plans Duke shall or shall cause its subsidiaries to use reasonable best efforts subject to applicable law to

waive all pre- existing conditions exclusions and waiting periods with respect to participation and coverage requirements applicable to the

Newco Employees and their eligible dependents under any New Plans in which such employees may be eligible to participate after the Effective

Time except to the extent such pre-existing conditions exclusions or waiting periods would apply under the analogous Duke Employee Benefit

Plan or Progress Employee Benefit Plai as the case may be ii provide each Newco Employee and their eligible dependents with credit for any

co-payments and deductibles paid prior to the Effective Time under Duke Employee Benefit Plan or Progress Employee Benefit Plan to the

same extent that such credit was given under the analogous Duke Employee Benefit Plan or Progress Employee Benefit Plai as applicable prior to

the Effective Time in satisfying any applicable deductible or out-of-pocket requirements under any New Plans in which such employees may be

eligible to participate after the Effective Time and iii recognize all service of the Newco Employees with Progress and Duke and their respective

affiliates for all purposes including for purposes of eligibility to participate vesting credit entitlement to benefits and except with respect to

defined benefit pension plans benefit accrual in any New Plan in which such employees may be eligible to participate after the Effective Time

including any severance plan to the extent such service is taken into account under the applicable New Plan provided that the foregoing shall not

apply to the extent it would result in duplication of benefits

Prior to the Effective Time Duke and Progress shall cooperate to establish common retention relocation and severance policies or plais

that apply to Newco Employees on and after the Effective Time provided however that for the period begiiming on the Closing Date and ending

on the second aimiversary of the Closing Date the Continuation Period each Newco Employee who was an employee of Progress immediately

prior to the Effective Time whose employment is tenninated during the Continuation Period shall be eligible to receive severance benefits in

amounts and on tenns and conditions no less favorable than those provided to employees of Progress pursuant to plans or policies in effect
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immediately prior to the Effective Time including without limitation the Progress CIC Plan as defined in Section 5.07d

Duke acknowledges and agrees that it will assume as of the Effective Time all obligations under the Progress Energy Inc

Management Change-in-Control Plai as amended and restated effective January 2008 but after giving effect to the amendment of the definition

of Good Reason set forth in Section 4.01 diii of the Progress Disclosure Letter the Pro2ress CIC Plan and ii termination of employment

from Duke and its affiliates shall be the same as tennination of employment from Progress and its affiliates for all purposes under the Progress

CIC Plan

Prior to the Effective Time Progress shall amend the definition of Committee set forth in Section 2.9 of the Progress CIC Plan by

deleting the last sentence of such definition in its entirety and ii either amend the Progress CIC Plan or prescribe tenns in the applicable award

agreement to provide that except as set forth in Section 4.01 diii of the Progress Disclosure Letter for all equity awards granted under the

Progress Employee Stock Option Plais to participants in the Progress CIC Plan after the date hereof the definition of good reason or similar

concept of constructive tennination relating to such awards shall be as defined in Section 4.01 diii of the Progress Disclosure Letter Progress

also acknowledges and agrees that neither Progress nor any of its subsidiaries will take any actions to fund any grantor trust or similar vehicle

that it cunently maintains or may maintain at any time following the date hereof in connection with the traisactions contemplated by this

Agreement and prior to the Effective Time Progress will take all actions necessary to amend any grantor trust maintained by Progress to

eliminate any requirement to fund any such grantor trust in connection with the traisactions contemplated by this Agreement and any Progress

Employee Benefit Plan requiring the establishment or funding of grantor trust to eliminate such requirement

Duke acknowledges and agrees that it shall assume as of the Effective Time all obligations under the Amended and Restated

Supplemental Senior Executive Retirement Plan of Progress Energy Inc the SEEP provided that nothing herein shall prohibit Progress or its

affiliates or their respective successors and assigns
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from modifying amending or tenninating the provisions of the SEEP in any maimer in accordance with its tenns and applicable law provided

further that no modification amendment or tennination shall adversely affect participants accrued benefit or the right to payment thereof under

the provisions of the SEEP as in effect immediately prior to such amendment modification or tennination Without limiting the generality of the

foregoing following the Effective Time in the event that the SEEP is amended in maimer that would otherwise reduce participants right to

accrue future benefits under the SEEP Duke shall provide such participant with the opportunity to earn additional benefits under the SEEP or

another compensation or benefit arrangement equal to no less than the incremental amount that the participant would have earned under the SEEP

i.e due to the accrual of additional years of Service as defined in the SEEP in the absence of such amendment except that such incremental

amount shall be calculated after treating the participants Final Average Salary as defined in the SERP as if it was solely based on compensation

earned by the participant prior to the Effective Time as increased after the Effective Time by cost of living adjustments Progress shall amend the

SEEP as soon as practicable after the date hereof to provide that no individual may become participant in the SEEP following the date of this

Agreement

At the Effective Time outstanding awards under the Progress Management Incentive Compensation Plan shall be assumed and the

perfonnance period for each such award shall remain open such that no payments shall be made under the tenns of the Progress Management

Incentive Compensation Plan solely as result of or in connection with the Merger at level and providing an aimual incentive compensation

opportunity that is not less than the level and aimual incentive compensation opportunity under the existing Progress Management Incentive

Compensation Plan and the applicable perfonnance criteria and vesting requirements for each such award shall be adjusted by the Compensation

Committee of the Board of Directors of Duke as it detennines is appropriate and equitable to reflect the perfonnance of Progress during the

perfonnance period prior to the Effective Time the traisactions contemplated by this Agreement and the perfonnance measures under awards

made to similarly situated Duke employees as soon as practicable following the Effective Time

Without limiting the generality of Section 8.06 the provisions of this Section 5.07 are solely for the benefit of the parties to this

Agreement and no cunent or fonner director officer employee or independent contractor or any other person shall be third-party beneficiary of

this Agreement and nothing herein shall be construed as an amendment to any Progress Employee Benefit Plai Duke Employee Benefit Plan or

other compensation or benefit plan or arrangement for any purpose

Section 5.08 Indemnification Exculpation and Insurance Each of Duke Merger Sub and Progress agrees that to the fullest extent

pennitted under applicable law all rights to indemnification advancement and exculpation from liabilities for acts or omissions occuning at or

prior to the Effective Time now existing in favor of the current or fonner directors officers and employees and the fiduciaries currently

indemnified under benefit plans of Progress and its subsidiaries as provided in their respective certificate or articles of incorporation by-laws or

comparable orgathzational documents or other agreements providing indemnification advancement or exculpation shall survive the Merger and

shall continue in full force and effect in accordance with their tenns and no such provision in any certificate or articles of incorporation by-laws

or comparable organizational document or other agreement shall be amended modified or repealed in any maimer that would adversely affect the
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rights or protections thereunder to any such individual with respect to acts or omissions occurring at or prior to the Effective Time In addition

from and after the Effective Time all directors officers and employees and all fiduciaries currently indemnified under benefit plais of Progress or

its subsidiaries who become directors officers employees or fiduciaries under benefit plans of Duke will be entitled to the indemnity advancement

and exculpation rights and protections afforded to directors officers and employees or fiduciaries under benefit plans of Duke From and after the

Effective Time Duke shall cause the Surviving Corporation and its subsidiaries to honor and perform in accordance with their respective terms

each of the covenants contained in this Section 5.08 without limit as to time

For six years after the Effective Time Duke shall maintain in effect the directors and officers liability and fiduciary insurance policies

currently maintained by Progress covering acts or omissions occurring on or prior to the Effective Time with respect to those persons who are

currently covered by Progresss respective
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directors and officers liability and fiduciary insurance policies on tenns with respect to such coverage and in amounts no less favorable than

those set forth in the relevant policy in effect on the date of this Agreement provided that the aimual cost thereof shall not exceed 300% of the

aimual cost of such policies as of the date hereof If such no less favorable insurance coverage caimot be maintained for such cost Duke shall

maintain the most advantageous policies of directors and officers insurance otherwise obtainable for such cost Prior to the Effective Time

Progress may purchase six-year tail prepaid policy on tenns and conditions no less advantageous to the Progress Indemnified Parties or any

other person entitled to the benefit of Sections 5.08a and as applicable than the existing directors and officers liability and fiduciary
insurance maintained by Progress covering without limitation the transactions contemplated hereby provided that the aggregate cost thereof shall

not exceed 600% of the aimual cost of the directors and officers liability and fiduciary insurance maintained by Progress as of the date hereof If

such tail prepaid policy has been obtained by Progress prior to the Effective Time it shall satisfy the obligations set forth in the first two

sentences of this paragraph and Duke shall after the Effective Time maintain such policy in full force and effect for its full tenn and continue

to honor its obligations thereunder

Fioni mid aftei the Effective Time Duke will cause the Suiviving Coipoiation to indenwify mid hold Imriless each piesent diiectoi mid

officer of Progress or any of its subsidiaries in each case for acts or failures to act in such capacity detennined as of the date hereof and any

person who becomes such director or officer between the date hereof and the Effective Time collectively the Pro2ress Indemnified Parties

against any costs or expenses including reasonable attorneys fees costs and expenses judgments fines losses claims damages or liabilities

incurred in connection with any claim action suit proceeding or investigation whether civil criminal administrative or investigative arising out

of matters existing or occurring at or prior to the Effective Time whether asserted or claimed prior to at or after the Effective Time including any

matters arising in connection with the traisactions contemplated by this Agreement to the fullest extent pennitted by applicable law and Duke

will cause the Surviving Corporation to also advance expenses including reasonable attorneys fees costs and expenses as incurred to the fullest

extent pennitted under applicable law provided that if required by applicable law the person to whom expenses are advanced provides an

undertaking to repay such advances if it is ultimately detennined that such person is not entitled to indemnification and provided further that any

detennination as to whether Progress Indemnified Party is entitled to indemnification or advancement of expenses hereunder pursuant to

applicable law shall be made by independent counsel jointly selected by the Surviving Corporation and such Progress Indemnified Party

The obligations of Duke and the Surviving Corporation under this Section 5.08 shall not be tenninated or modified by such parties in

maimer so as to adversely affect any Progress Indemnified Party or any other person entitled to the benefit of Sections 5.08a and as the case

may be to whom this Section 5.08 applies without the consent of the affected Progress Indemnified Party or such other person as the case may be

If Duke the Surviving Corporation or any of their respective successors or assigns shall consolidate with or merge into any other corporation or

entity and shall not be the continuing or surviving corporation or entity of such consolidation or merger or ii shall transfer all or substantially all of

its properties and assets to any individual corporation or other entity then and in each such case proper provisions shall be made so that the

successors and assigns of Duke or the Surviving Corporation as the case may be shall assume all of the obligations of Duke or the Surviving

Corporation as the case may be set forth in this Section 5.08

The provisions of Section 5.08 are intended to be for the benefit of and will be enforceable by each indemnified party his or her heirs

and his or her representatives and ii in addition to and not in substitution for any other rights to indemnification advancement exculpation or

contribution that any such person may have by contract or otherwise

Section 5.09 Fees and Expenses Except as provided in this Section 5.09 all fees and expenses incurred in connection with the Merger

this Agreement and the transactions contemplated by this Agreement shall be paid by the party incurring such fees or expenses whether or not the

Merger is consummated except that each of Progress and Duke shall each bear and pay one-half of the costs and expenses incurred in connection

with the
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filing printing and mailing of the Fonn 5-4 and the Joint Proxy Statement including SEC filing fees the filings of the premerger notification

and report fonns under the HSR Act including filing fees and the preparation and filing of all applications filings or other materials with the

FPSC PUCO the NCUC the IUIRC the KPSC and the PSCSC The Surviving Corporation shall file any return with respect to and shall pay any

state or local taxes including penalties or interest with respect thereto if any that are attributable to the transfer of the beneficial ownership of

Progresss real properly and ii the traisfer of Progress Common Stock pursuant to this Agreement as result of the Merger Progress and Duke

shall cooperate with respect to the filing of such returns including supplying any infonnation that is reasonably necessary to complete such

returns

Progress shall immediately pay Duke fee equal to $400 million the Pro2ress Tennination Fee minus any amounts as may have been

previously paid by Progress pursuant to Section 5.09d payable by wire transfer of same day funds in the event that

following the Progress Shareholder Approval Progress Takeover Proposal shall have been made known to Progress or any

person shall have publicly aimounced an intention whether or not conditional to make Progress Takeover Proposal thereafter this

Agreement is tenninated by Progress pursuant to Section 7.01 bi and within six months of such tennination Progress or any of its subsidiaries

enters into any Progress Acquisition Agreement or consummates any Progress Takeover Proposal in either case with the person or an affiliate of

such person that made the Progress Takeover Proposal refened to in clause or

iiprior to or during the Progress Shareholders Meeting or any subsequent meeting of Progress shareholders at which it is proposed

that the Merger be approved Progress Takeover Proposal shall have been publicly disclosed or any person shall have publicly aimounced an

intention whether or not conditional to make Progress Takeover Proposal thereafter this Agreement is tenninated by either Progress or

Duke pursuant to Section 7.01 biii and within 12 months of such tennination Progress or any of its subsidiaries enters into any Progress

Acquisition Agreement or consummates any Progress Takeover Proposal in either case with the person or an affiliate of such person that made

the Progress Takeover Proposal refened to in clause or

iii this Agreement is tenninated by Progress pursuant to Section 7.01d or

iv this Agreement is tenninated by Duke pursuant to Section 7.01hi provided however that if this Agreement is tenninated by

Duke pursuantto Section 7.01hi as result of the Board of Directors of Progress or any committee thereof having withdrawn or modified or

proposed publicly to withdraw or modify the approval or recommendation by such Board of Directors of this Agreement or the Merger primarily

due to adverse conditions events or actions of or relating to Duke the Progress Tennination Fee shall not be payable to Duke or

this Agreement is tenninated by Duke pursuant to 7.01 hiii

For the purposes of Section 5.09bi and ii the tenns Progress Acquisition Agreement and Progress Takeover Proposal shall have the

meathngs assigned to such tenns in Section 4.03 except that the references to 20% in the definition of Progress Takeover Proposal in

Section 4.03a shall be deemed to be references to 50% and the Tennination Fee shall be immediately payable upon the first to occur of

Progress entering into such Progress Acquisition Agreement or consummating such Progress Takeover Proposal

Duke shall immediately pay Progress fee equal to $675 million the Duke Tennination Fee minus any amounts as may have been

previously paid by Duke pursuant to Section 5.09e payable by wire traisfer of same day funds in the event that

following the Duke Shareholder Approval Duke Takeover Proposal shall have been made known to Duke or any person shall

have publicly aimounced an intention whether or not conditional to make Duke Takeover Proposal thereafter this Agreement is tenninated

by Duke pursuant to Section 7.01 bi and
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within six months of such tennination Duke or any of its subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke

Takeover Proposal in either case with the person or an affiliate of such person that made the Duke Takeover Proposal refened to in clause

iiprior to or during the Duke Shareholders Meeting or any subsequent meeting of Duke shareholders at which it is proposed that the

Duke Share Issuance or Duke Charter Amendment be approved Duke Takeover Proposal shall have been publicly disclosed or any person

shall have publicly aimounced an intention whether or not conditional to make Duke Takeover Proposal thereafter this Agreement is

tenninated by either Progress or Duke pursuant to Section 7.01 bii and within 12 months of such tennination Duke or any of its subsidiaries

enters into any Duke Acquisition Agreement or consummates any Duke Takeover Proposal in either case with the person or an affiliate of such

person that made the Duke Takeover Proposal refened to in clause or
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iii this Agreement is tenninated by Duke pursuant to Section 7.01 or

iv this Agreement is tenninated by Progress pursuant to Section 7.01 gi provided however that if this Agreement is tenninated by

Progress pursuant to Section 7.01 gi as result of the Board of Directors of Duke or any committee thereof having withdrawn or modified or

proposed publicly to withdraw or modify the approval or recommendation by such Board of Directors of the Duke Share Issuance or Duke Charter

Amendment primarily due to adverse conditions events or actions of or relating to Progress the Duke Tennination Fee shall not be payable to

Progress or

this Agreement is tenninated by Progress pursuant to 7.01 giii

For the purposes of Section 5.09ci and ii the tenns Duke Acquisition Agreement and Duke Takeover Proposal shall have the meanings

assigned to such tenns in Section 4.04 except that the references to 20% in the definition of Duke Takeover Proposal in Section 4.04a shall

be deemed to be references to 50% and the Duke Tennination Fee shall be immediately payable upon the first to occur of Duke entering into

sue Duke Acquisition Agieement cousuiiiniathig sue Duke Tdkeovel Pioposal

If this Agreement is tenninated by Progress or Duke pursuant to Section 7.01 biii after the public disclosure of Progress Takeover

Proposal or the aimouncement by any person of the intention whether or not conditional to make Progress Takeover Proposal and in each case

there shall not have been bona fide withdrawal thereof prior to the Progress Shareholders Meeting or ii by Duke pursuant to Section 7.01e

Progress shall reimburse Duke promptly upon demand but in no event later than three business days after the date of such demand by wire transfer

of same day funds for all reasonable out-of-pocket fees and expenses incuned or paid by or on behalf of Duke in connection with the Merger or

the traisactions contemplated by this Agreement including all reasonable fees and expenses of counsel investment bathcing firms accountants

experts and consultants to Duke provided however that Progress shall not be obligated to make payments pursuant to this Section 5.09d in

excess of $30000000 in the aggregate

If this Agreement is tenninated by Progress or Duke pursuant to Section 7.01 bii after the public disclosure of Duke Takeover

Proposal or the aimouncement by any person of the intention whether or not conditional to make Duke Takeover Proposal and in each case

there shall not have been bona fide withdrawal thereof prior to the Duke Shareholders Meeting or ii by Progress pursuant to Section 7.01c
Duke shall reimburse Progress promptly upon demand but in no event later than three business days after the date of such demand by wire transfer

of same day funds for all reasonable out-of-pocket fees and expenses incuned or paid by or on behalf of Progress in connection with the Merger

or the traisactions contemplated by this Agreement including all reasonable fees and expenses of counsel investment bathcing finns accountants

experts and consultants to Progress provided however that Duke shall not be obligated to make payments pursuant to this Section 5.09e in

excess of $30000000 in the aggregate
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Progress acknowledges that the agreements contained in Sections 5.09b and 5.09d are an integral part of the traisactions contemplated

by this Agreement and that without these agreements Duke would not enter into this Agreement accordingly if Progress fails promptly to pay

the amount due pursuant to Section 5.09b or 5.09d and in order to obtain such payment Duke commences suit that results in judgment

against Progress for the fees set forth in Section 5.09b or 5.09d Progress shall pay to Duke its costs and expenses including attorneys fees and

expenses in connection with such suit together with interest on the amount of the fee at the prime rate of Citibank N.A in effect on the date such

payment was required to be made

Duke acknowledges that the agreements contained in Sections 5.09c and 5.09e are an integral part of the traisactions contemplated by

this Agreement and that without these agreements Progress would not enter into this Agreement accordingly if Duke fails promptly to pay the

amount due pursuant to Section 5.09c or 5.09e and in order to obtain such payment Progress commences suit that results in ajudgment

against Duke for the fees set forth in Section 5.09c or 5.09e Duke shall pay to Progress its costs and expenses including attorneys fees and

expenses in connection with such suit together with interest on the amount of the fee at the prime rate of Citibank N.A in effect on the date such

payment was required to be made

Section 5.10 Public Announcements Progress and Duke will consult with each other before issuing and provide each other the reasonable

opportunity to review comment upon and concur with any press release or other public statements with respect to the traisactions contemplated

by this Agreement including the Merger and shall not issue any such press release or make any such public statement prior to such consultation

except as any party after consultation with counsel detennines is required by applicable law or applicable rule or regulation of the NYSE

Section 5.11 Affiliates As soon as practicable after the date of this Agreement Progress shall deliver to Duke and Duke shall deliver to

Progress letter identifying all persons who are at the time this Agreement is submitted for adoption by the respective shareholders of Duke and

Progress affiliates of Progress or Duke as the case may be for purposes of Rule 145 under the Securities Act

Section5.12 NYSE Listin2 Duke shall use its reasonable bestefforts to cause the shares of Duke Common Stock issuable to Progresss
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shareholders as contemplated by this Agreement to be approved for listing on the NYSE subject to official notice of issuance as promptly as

practicable after the date of this Agreement and in any event prior to the Closing Date

Section 5.13 Shareholder Liti2ation Each of Progress and Duke shall give the other the reasonable opportunity to consult concerning the

defense of any shareholder litigation against Progress or Duke as applicable or any of their respective directors or officers relating to the

transactions contemplated by this Agreement

Section 5.14 Tax-Free Reor2anization Treatment The parties to this Agreement intend that the Merger will qualify as reorgathzation under

Section 368a of the Code and each shall not and shall not pennit any of their respective subsidiaries to take any action or fail to take any action

that would reasonably be expected to jeopardize the qualification of the Merger as reorgathzation under Section 368a of the Code

Section 5.15 Standstill A2reements Confidentiality A2reements During the period from the date of this Agreement through the Effective

Time neither Progress nor Duke shall tenninate amend modify or waive any provision of any confidentiality or standstill agreement to which it or

any of its respective subsidiaries is party except as required by applicable law ii during the Progress Applicable Period in the case of

Progress or during the Duke Applicable Period in the case of Duke neither party shall enforce any standstill agreements or similar obligations in

effect on the date of this Agreement in any maimer that might prevent third party from requesting pennission to submit Progress Takeover

Proposal in accordance with Section 4.03 or Duke Takeover Proposal in accordance with Section 4.04 as applicable or iii if the Board of

Directors of the applicable party detennines in good faith that failure to do so could reasonably be expected to result in breach
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of its fiduciary obligations under applicable law Except as provided in the first sentence of this Section 5.15 Progress or Duke as the case may be
shall enforce any confidentiality or standstill agreement to which it or any of its respective subsidiaries is party including by seeking injunctions

to prevent any breaches of such agreements and to enforce specifically the tenns and provisions thereof to the fullest extent pennitted under

applicable law
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ARTICLE VI

CONDITIONS PRECEDENT

Section 6.01 Conditions to Each Partys Obli2ation to Effect the Mer2er The respective obligation of each party to effect the Merger is

subject to the satisfaction or waiver by Progress and Duke on or prior to the Closing Date of the following conditions

Shareholder Approvals Each of the Duke Shareholder Approval and the Progress Shareholder Approval shall have been obtained

No Injunctions or Restraints No temporary restraining order or preliminary or pennanent injunction or other order by any federal or

state court of competent jurisdiction preventing consummation of the Merger or ii applicable federal or state law prohibiting consummation of the

Merger collectively Restraints shall be in effect

Fonn S-4 The Fonn S-4 shall have become effective under the Securities Act and shall not be the subject of any stop order or

proceedings seeking stop order and no proceedings for that purpose shall have been initiated or overtly threatened by the SEC

NYSE Listin2 The shares of Duke Common Stock issuable to Progresss shareholders as contemplated by this Agreement shall have

been approved for listing on the NYSE subject to official notice of issuance

Charter Amendment The Duke Charter Amendment shall have become effective

Section 6.02 Conditions to Obli2ations of Pro2ress The obligation of Progress to effect the Merger is further subject to satisfaction or waiver

of the following conditions

Representations and Warranties The representations and warranties of Duke set forth herein shall be true and conect both when made

and at and as of the Closing Date as if made at and as of such time except to the extent expressly made as of an earlier date in which case as of

such date except where the failure of such representations and warranties to be so true and conect without giving effect to any limitation as to

materiality or material adverse effect set forth therein does not have and could not reasonably be expected to have individually or in the

aggregate material adverse effect on Duke
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Perfonnance of Obli2ations of Duke Duke shall have perfonned in all material respects all obligations required to be perfonned by it

under this Agreement at or prior to the Closing Date

Tax Opinion Progress shall have received written opinion from Hunton Williams LLP counsel to Progress dated as of the Closing

Date to the effect that the Merger will qualify as reorganization under Section 368a of the Code Such counsel shall be entitled to rely upon

representation letters from each of Duke Progress Merger Sub and others in each case in fonn and substance reasonably satisfactory to such

counsel Each such representation letter shall be dated as of the date of such opinion The opinion condition refened to in this Section 6.02c shall

not be waivable after receipt of the Progress Shareholder Approval unless further approval of the shareholders of Progress is obtained with

appropriate disclosure

Statutory Approvals The Progress Required Statutory Approvals and the Duke Required Statutory Approvals shall have been obtained

including in each case the expiration or tennination of the waiting periods and any extensions thereof under the HSR Act applicable to the

Merger and the traisactions contemplated by this Agreement at or prior to the Effective Time such approvals shall have become Final Orders as

defined below and neither such Final Orders nor ii any other order action or regulatory condition of regulatory body shall impose tenns or

conditions that individually or in the aggregate could reasonably be expected to have Burdensome Effect on Progress or Duke Final Order

meais action by the relevant Governmental Authority
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that has not been reversed stayed enjoined set aside aimulled or suspended with respect to which any waiting period prescribed by law before

the traisactions contemplated hereby may be consummated has expired Final Order Waiting Period and as to which all conditions to the

consummation of such transactions prescribed by law regulation or order have been satisfied

No Material Adverse Effect Except as disclosed in the Duke SEC Reports filed on or after January 2010 and prior to the date hereof or

in any specific section of the Duke Disclosure Letter conesponding to Section 3.02 since December 31 2009 there shall not have been any

change event occurrence or development that individually or in the aggregate has had or could reasonably be expected to have material adverse

effect on Duke

Closing Certificates Progress shall have received certificate signed by an executive officer of Duke dated the Effective Time to the

effect that to such officers knowledge the conditions set forth in Sections 6.02a 6.02b and 6.02e have been satisfied

Section 6.03 Conditions to Obli2ations of Duke The obligation of Duke to effect the Merger is further subject to satisfaction or waiver of the

following conditions

Representations and Warranties The representations and warranties of Progress set forth herein shall be true and conect both when made

and at and as of the Closing Date as if made at and as of such time except to the extent expressly made as of an earlier date in which case as of

such date except where the failure of such representations and warranties to be so true and conect without giving effect to any limitation as to

materiality or material adverse effect set forth therein does not have and could not reasonably be expected to have individually or in the

aggregate material adverse effect on Progress

Perfonnance of Obli2ations of Pro2ress Progress shall have perfonned in all material respects all obligations required to be perfonned by

it under this Agreement at or prior to the Closing Date

Tax Opinion Duke shall have received written opinion from Wachtell Lipton Rosen Katz counsel to Duke dated as of the Closing

Date to the effect that the Merger will qualify as reorganization under Section 368a of the Code Such counsel shall be entitled to rely upon

representation letters from each of Duke Progress Merger Sub and others in each case in fonn and substance reasonably satisfactory to such

counsel Each such representation letter shall be dated as of the date of such opinion The opinion condition refened to in this Section 6.03c shall

not be waivable after receipt of the Duke Shareholder Approval unless further approval of the shareholders of Duke is obtained with appropriate

disclosure

Statutory Approvals The Progress Required Statutory Approvals and the Duke Required Statutory Approvals shall have been obtained

including in each case the expiration or tennination of the waiting periods and any extensions thereof under the HSR Act applicable to the

Merger and the traisactions contemplated by this Agreement at or prior to the Effective Time such approvals shall have become Final Orders and

neither such Final Orders nor ii any other order action or regulatory condition of regulatory body shall impose tenns or conditions that

individually or in the aggregate could reasonably be expected to have Burdensome Effect on Duke or Progress

No Material Adverse Effect Except as disclosed in the Progress SEC Reports filed on or after January 2010 and prior to the date hereof

or in any specific section of the Progress Disclosure Letter conesponding to Section 3.01since December 31 2009 there shall not have been any

change event occurrence or development that individually or in the aggregate has had or could reasonably be expected to have material adverse
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effect on Progress

Closin2 Certificates Duke shall have received certificate signed by an executive officer of Progress dated the Effective Time to the

effect that to such officers knowledge the conditions set forth in Sections 6.03a 6.03b and 6.03e have been satisfied
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Section 6.04 Frustration of Closin2 Conditions Neither Progress nor Duke may rely on the failure of any condition set forth in Section 6.01

6.02 or 6.03 as the case may be to be satisfied if such failure was caused by such partys failure to use reasonable best efforts to consummate the

Merger and the other transactions contemplated by this Agreement to the extent required by and subject to Section 5.05

ARTICLE VII

TERMINATION AMENDMENT AND WAIVER

Section 7.01 Tennination This Agreement may be tenninated at any time prior to the Effective Time whether before or other than pursuant

to clauses or below after the Progress Shareholder Approval or the Duke Shareholder Approval

by mutual written consent of Progress and Duke

by either Progress or Duke

if the Merger shall not have been consummated by the 12-month almiversary of the date of this Agreement the Initial Tennination

ut provided however that the right to tenninate this Agreement pursuant to this Section 7.01bi shall not be available to any party whose

failure to perfonn any of its obligations under this Agreement results in the failure of the Merger to be consummated by such time and provided

further that if on the Initial Tennination Date the conditions to the Closing set forth in Sections 6.01b 6.02d and7or 6.03d shall not have

been fulfilled but all other conditions to the Closing shall have been fulfilled or shall be capable of being fulfilled then either party may on one or

more occasions extend the Initial Tennination Date up to the 18-month aimiversary of the date of this Agreement and if the Initial Tennination

Date as it may be extended pursuant to clause of this Section 7.01 bi shall occur during any Final Order Waiting Period the Initial

Tennination Date shall be extended until the third business day after the expiration of such Final Order Waiting Period

ii if the Duke Shareholder Approval shall not have been obtained at Duke Shareholders Meeting duly convened therefor or at any

adjournment or postponement thereof

iii if the Progress Shareholder Approval shall not have been obtained at Progress Shareholders Meeting duly convened therefor or at

any adjournment or postponement thereof

iv if any Restraint having any of the effects set forth in Section 6.01b shall be in effect and shall have become final and

nonappealable provided that the party seeking to tenninate this Agreement pursuant to this Section 7.01 biv shall have used its reasonable best

efforts to prevent the entry of and to remove such Restraint or

if any condition to the obligation of such party to consummate the Merger set forth in Section 6.02 in the case of Progress or in

Section 6.03 in the case of Duke becomes incapable of satisfaction prior to the Initial Tennination Date or if the Initial Tennination Date is

extended in accordance with the second proviso to Section 7.01 bi such date as extended provided however in the case of Section 6.02d and

6.03d the Initial Tennination Date shall refer to such date as it may be extended pursuant to the second proviso to Section 7.01bi and

provided further that the failure of any such condition to be capable of satisfaction is not the result of material breach of this Agreement by the

party seeking to tenninate this Agreement

by Progress if Duke shall have breached or failed to perfonn in any material respect any of its representations warranties covenants or

other agreements contained in this Agreement which breach or failure to perfonn would give rise to the failure of condition set forth in

Section 6.02a or and is incapable of being cured by Duke or is not cured by Duke within 60 days following receipt of written notice from

Progress of such breach or failure to perfonn
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by Progress in accordance with Section 4.03b provided that in order for the tennination of this Agreement pursuant to this paragraph
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to be deemed effective Progress shall have complied with Section 4.03 and with applicable requirements including the payment of the

Progress Tennination Fee of Section 5.09

by Duke if Progress shall have breached or failed to perfonn in any material respect any of its representations warranties covenants or

other agreements contained in this Agreement which breach or failure to perfonn would give rise to the failure of condition set forth in

Section 6.03a or and is incapable of being cured by Progress or is not cured by Progress within 60 days following receipt of written notice

from Duke of such breach or failure to perfonn

by Duke in accordance with Section 4.04b provided that in order for the tennination of this Agreement pursuant to this paragraph to

be deemed effective Duke shall have complied with Section 4.04 and with applicable requirements including the payment of the Duke

Tennination Fee of Section 5.09

by Progress if the Board of Directors of Duke or any committee thereof shall have withdrawn or modified or proposed publicly to

withdraw or modify the approval or recommendation by such Board of Directors of the Duke Charter Amendment or the Duke Share Issuance

ii shall fail to reaffinn such approval or recommendation within 15 business days of receipt of Progresss written request at any time when

Duke Takeover Proposal shall have been made and not rejected by the Board of Directors of Duke provided that such 5-business day period

shall be extended for ten business days following any material modification to such Duke Takeover Proposal occurring after the receipt of

Progresss written request and provided further that such 15-business day period shall recommence each time Duke Takeover Proposal has

been made following the receipt of Progresss written request by person that had not made Duke Takeover Proposal prior to the receipt of

Progresss written request or iii shall have approved or recommended or proposed to approve or recommend Duke Takeover Proposal or

by Duke if the Board of Directors of Progress or any committee thereof shall have withdrawn or modified or proposed publicly to

withdraw or modify the approval or recommendation by such Board of Directors of this Agreement or the Merger ii shall fail to reaffinn such

approval or recommendation within 15 business days of receipt of Dukes written request at any time when Progress Takeover Proposal shall

have been made and not rejected by the Board of Directors of Progress provided that such 15-business day period shall be extended for ten

business days following any material modification to such Progress Takeover Proposal occuning after the receipt of Dukes written request and

provided further that such 15-business day period shall recommence each time Progress Takeover Proposal has been made following the receipt

of Dukes written request by person that had not made Progress Takeover Proposal prior to the receipt of Dukes written request or iii shall

have approved or recommended or proposed to approve or recommend Progress Takeover Proposal

Section 7.02 Effect of Tennination In the event of tennination of this Agreement by either Duke or Progress as provided in Section 7.01

this Agreement shall forthwith become null and void and have no effect without any liability or obligation on the part of Progress or Duke other

than the provisions of Section 5.09 this Section 7.02 and Article WIT which provisions shall survive such tennination and except to the extent that

such tennination results from the willful and material breach by party of any of its representations warranties covenants or agreements set forth

in this Agreement in which case such tennination shall not relieve any party of any liability or damages resulting from its willful and material

breach of this Agreement including any such case in which Progress Tennination Fee or Duke Tennination Fee as the case may be is or any

expenses of Progress or Duke in connection with the transactions contemplated by this Agreement are payable pursuant to Section 5.09 to

Progress or Duke as the case may be the Injured Party to the extent any such liability or damage suffered by the Injured Party exceeds the

amount of the Progress Tennination Fee in the circumstance in which Duke is the Injured Party or the Duke Tennination Fee in the circumstance

in which Progress is the Injured Party and any expenses payable pursuant to Section 5.09 to the Injured Party it being the intent that any Progress

Tennination Fee Duke Tennination Fee and any expenses paid to the Injured Party shall serve as credit against and off-set any liability or

damage suffered by the Injured Party to the extent of such payment
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In the event Duke tenninates this Agreement pursuant to Section 7.01 hi as result of the Board of Directors of Progress having

withdrawn or modified or proposed to publicly withdraw or modify the approval or recommendation by such Board of Directors of this

Agreement or the Merger that was made primarily due to adverse conditions events or actions of or relating to Duke in any judicial court or

tribunal proceeding in which the payment of the Progress Tennination Fee is at issue under the proviso in Section 5.09biv whether brought or

initiated by Duke or Progress Progress shall have the burden of proving that the Board of Directors of Progress withdrew or modified or proposed

publicly to withdraw or modify the approval or recommendation by such Board of Directors of this Agreement or the Merger primarily due to

adverse conditions events or actions of or relating to Duke

In the event Progress tenninates this Agreement pursuant to Section 7.01 gi as result of the Board of Directors of Duke having

withdrawn or modified or proposed to publicly withdraw or modify the approval or recommendation by such Board of Directors of the Duke

Share Issuance and the Duke Charter Amendment that was made primarily due to adverse conditions events or actions of or relating to Progress

in any judicial court or tribunal proceeding in which the payment of the Duke Tennination Fee is at issue under the proviso in Section 5.09civ
whether brought or initiated by Progress or Duke Duke shall have the burden of proving that the Board of Directors of Duke withdrew or
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modified or proposed publicly to withdraw or modify the approval or recommendation by such Board of Directors of the Duke Share Issuance and

the Duke Charter Amendment primarily due to adverse conditions events or actions of or relating to Progress

Section 7.03 Amendment This Agreement may be amended by the parties at any time before or after the Duke Shareholder Approval or the

Progress Shareholder Approval provided however that after any such approval there shall not be made any amendment that by law requires

further approval by the shareholders of Duke or Progress without the further approval of such shareholders This Agreement may not be amended

except by an instrument in writing signed on behalf of each of the parties

Section 7.04 Extension Waiver At any time prior to the Effective Time party may extend the time for the perfonnance of any of the

obligations or other acts of the other parties waive any inaccuracies in the representations and warranties of the other parties contained in this

Agreement or in any document delivered pursuant to this Agreement or subject to the proviso of Section 7.03 waive compliance by the other

parties with any of the agreements or conditions contained in this Agreement Any agreement on the part of party to any such extension or waiver

shall be valid only if set forth in an instrument in writing signed on behalf of such party The failure of any party to this Agreement to assert any of

its rights under this Agreement or otherwise shall not constitute waiver of such rights
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ARTICLE VIII

GENERAL PROVISIONS

Section 8.01 Nonsurvival of Representations and Warranties None of the representations and warranties in this Agreement or in any

instrument delivered pursuant to this Agreement shall survive the Effective Time This Section 8.01 shall not limit any covenant or agreement of

the parties that by its tenns contemplates perfonnance after the Effective Time and such provisions shall survive the Effective Time

Section 8.02 Notices All notices requests claims demands and other communications under this Agreement shall be in writing and shall be

deemed given as of the time of delivery or in the case of telecopied communication of confinnation if delivered personally telecopied which

is confirmed or sent by overnight courier providing proof of delivery to the parties at the following addresses or at such other address for party

as shall be specified by like notice

if to Duke to

Duke Energy Corporation

526 South Church Street

Charlotte North Carolina 28202

Telecopy No 704 382-7705

Attention Marc Manly

with copy to

Wachtell Lipton Rosen Katz

51 West 52nd Street

New York New York 10019

Telecopy No 212 403-2000

Attention Steven Rosenblum

if to Progress to

Progress Energy Inc

410S Wilmington Street

Raleigh North Carolina 27602

Telecopy No 919 546-5245

Attention John McArthur

with copy to

Hunton Williams LLP

200 Park Avenue

New York New York 10166

Telecopy No 212 309-1100

Attention James Jones III

and

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3310



Form S-4

Hunton Williams LLP

One Bathc of America Plaza Suite 1400

421 Fayetteville Street

Raleigh North Carolina 27601

Telecopy No 919 833-6352

Attention Timothy Goettel
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Section 8.03 Definitions For purposes of this Agreement

an affiliate of any person meais another person that directly or indirectly through one or more intennediaries controls is controlled by
or is under common control with such first person where control means the possession directly or indirectly of the power to director cause the

direction of the management policies of person whether through the ownership of voting securities by contract as trustee or executor or

otherwise

capital stock or shares of capital stock means with respect to corporation as detennined under the laws of the jurisdiction of

orgathzation of such entity capital stock or such shares of capital stock iiwith respect to partnership limited liability company or similar

entity as detennined under the laws of the jurisdiction of orgathzation of such entity units interests or other partnership or limited liability

company interests or iii any other equity ownership or participation

Contract meais any legally binding written or oral agreement contract subcontract lease instrument note license or sublicense

material adverse effect meais when used in connection with Progress or Duke as the case may be any change effect event

occunence or state of facts that is materially adverse to the business assets properties financial condition or results of operations of such

person and its subsidiaries taken as whole but excluding any of the foregoing resulting from changes in international or national political or

regulatory conditions generally in each case to the extent not disproportionately affecting the applicable person and its subsidiaries taken as

whole as compared to similarly situated persons changes or conditions generally affecting the U.S economy or financial markets or

generally affecting any of the segments of the industry in which the applicable person or any of its subsidiaries operates in each case to the extent

not disproportionately affecting the applicable person and its subsidiaries taken as whole as compared to similarly situated persons the

aimouncement or consummation of or compliance with this Agreement or any taking of any action by such party at the written request of the

other party or iithat prevents or materially delays such person from perfonning its material obligations under this Agreement or consummation

of the traisactions contemplated hereby

person meais an individual corporation partnership limited liability company joint venture association trust unincorporated

orgathzation or other entity

subsidiary means with respect to any person any other person whether incorporated or unincorporated of which more than 50% of

either the equity interests in or the voting control of such other person is directly or indirectly through subsidiaries or otherwise beneficially

owned by such first person and

knowlethe meais with respect to Progress the actual knowledge of the persons listed in Section S.O3g of the Progress Disclosure

Letter and iiwith respect to Duke the actual knowledge of the persons listed in Section 8.O3g of the Duke Disclosure Letter

Section 8.04 Interpretation and Other Matters When reference is made in this Agreement to an Article Section or Exhibit such

reference shall be to an Article or Section of or an Exhibit to this Agreement unless otherwise indicated The table of contents and headings

contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement

Whenever the words include includes or including are used in this Agreement they shall be deemed to be followed by the words without

limitation The words hereof herein and hereunder and words of similar import when used in this Agreement shall refer to this Agreement

as whole and not to any particular provision of this Agreement All tenns defined in this Agreement shall have the defined meathngs when used

in any certificate or other document made or delivered pursuant hereto unless otherwise defined therein The definitions contained in this

Agreement are applicable to the singular as well as the plural fonns of such tenns and to the masculine as
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well as to the feminine and neuter genders of such tenns Any agreement instrument or statute defined or refened to herein or in any agreement or
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instrument that is refened to herein means such agreement instrument or statute as from time to time amended modified or supplemented

including in the case of agreements or instruments by waiver or consent and in the case of statutes by succession of comparable successor

statutes and references to all attachments thereto and instruments incorporated therein References to person are also to its pennitted successors

and assigns

Each of Duke and Progress has or may have set forth infonnation in its respective disclosure letter in section thereof that conesponds to

the section of this Agreement to which it relates matter set forth in one section of disclosure letter need not be set forth in any other section of

the disclosure letter so long as its relevance to the latter section of the disclosure letter or section of this Agreement is readily apparent on the face

of the infonnation disclosed in the disclosure letter to the person to which such disclosure is being made The fact that any item of infonnation is

disclosed in disclosure letter to this Agreement shall not be construed to mean that such information is required to be disclosed by this

Agreement Such infonnation and the dollar thresholds set forth herein shall not be used as basis for interpreting the tenns material material

adverse effect or other similar tenns in this Agreement

Duke agrees to cause Merger Sub to comply with its obligations under this Agreement

Section 8.05 Counterparts This Agreement may be executed in one or more counterparts all of which shall be considered one and the same

agreement and shall become effective when one or more counterparts have been signed by each party and delivered to the other parties

Section 8.06 Entire A2reement No Third-Party Beneficiaries This Agreement including the documents and instruments refened to herein

and the Confidentiality Agreement constitute the entire agreement and supersede all prior agreements and understandings both written and oral

among the parties with respect to the subject matter of this Agreement and ii except for the provisions of Section 5.08 which shall be enforceable

by the Indemnified Parties and except for the rights of Progresss shareholders to receive the Merger Consideration after the Effective Time in the

event the Merger is consummated are not intended to confer upon any person other than the parties any rights or remedies The representations and

warranties in this Agreement are the product of negotiations among the parties and are for the sole benefit of the parties Any inaccuracies in such

representations and warranties are subject to waiver by the parties in accordance with the tenns of this Agreement without notice or liability to any

other person The representations and warranties in this Agreement may represent an allocation among the parties of risks associated with

particular matters regardless of the knowledge of any of the parties and may have been qualified by certain disclosures not reflected in the text of

this Agreement Accordingly persons other than the parties may not rely upon the representations and warranties in this Agreement as

characterizations of actual facts or circumstances as of the date of this Agreement or as of any other date

Section 8.07 Governin2 Law This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware

regardless of the laws that might otherwise govern under applicable principles of conflict of laws except that matters related to the fiduciary

obligations of the Progress Board of Directors shall be governed by the laws of the State of North Carolina

Section 8.08 Assi2nment Neither this Agreement nor any of the rights interests or obligations under this Agreement shall be assigned in

whole or in part by operation of law or otherwise by any of the parties hereto without the prior written consent of the other party Any attempted or

purported assignment in violation of the preceding sentence shall be null and void and of no effect whatsoever Subject to the preceding two

sentences this Agreement shall be binding upon inure to the benefit of and be enforceable by the parties and their respective successors and

assigns
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Section 8.09 Enforcement

The parties agree that ineparable damage would occur and that the parties would not have any adequate remedy at law in the event that

any of the provisions of this Agreement were not perfonned in accordance with their specific tenns or were otherwise breached It is accordingly

agreed that the parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the tenns

and provisions of this Agreement without the necessity of posting bonds or similar undertakings in connection therewith this being in addition to

any other remedy to which they are entitled at law or in equity

Each of the parties inevocably submits itself to the personal jurisdiction of each state or federal court sitting in the State of Delaware

as well as to the jurisdiction of all courts to which an appeal may be taken from such courts in any suit action or proceeding arising out of or

relating to this Agreement or any of the transactions contemplated herein ii agrees that every such suit action or proceeding shall be brought

heard and detennined exclusively in the Court of Chancery of the State of Delaware provided that in the event subject matter jurisdiction is

unavailable in or declined by the Court of Chancery then all such claims shall be brought heard and detennined exclusively in any other state or

federal court sitting in the State of Delaware iii agrees that it shall not attempt to deny or defeat such personal jurisdiction by motion or other

request for leave from such court iv agrees not to bring any suit action or proceeding arising out of or relating to this Agreement or any of the

transactions contemplated herein in any other court and waives any defense of inconvenient forum to the maintenance of any suit action or

proceeding so brought
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Each of the parties agrees that service of any process summons notice or document by U.S registered mail to its address set forth in

Section 8.02 shall be effective service of process for any action suitor proceeding brought against it provided however that nothing contained in

the foregoing clause shall affect the right of any party to serve legal process in any other maimer pennitted by applicable Law

Section 8.10 Severability If any tenn or other provision of this Agreement is invalid illegal or incapable of being enforced by any rule of law

or public policy all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect Upon such detennination

that any tenn or other provision is invalid illegal or incapable of being enforced the parties hereto shall negotiate in good faith to modify this

Agreement so as to effect the original intent of the parties as closely as possible to the fullest extent pennitted by applicable law in an acceptable

maimer to the end that the traisactions contemplated hereby are fulfilled to the extent possible

Section 8.11 Waiver of Jury Trial Each party to this Agreement knowingly and voluntarily waives to the fullest extent pennitted by

applicable law any right it may have to trial by jury in respect of any action suitor proceeding arising out of or relating to this Agreement
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WITNESS WHEREOF Duke Merger Sub and Progress have caused this Agreement to be signed by their respective officers thereunto

duly authorized all as of the date first written above

DUKE ENERGY CORPORATION

By /5/ James Rogers

Name James Rogers

Title Chainnan President and Chief Executive

Officer

DIAMOND ACQUISITION CORPORATION

By /5/ David Maltz

Name David Maltz

Title Vice President

PROGRESS ENERGY

By /5/ William Johnson

Name William Johnson

Title Chainnan President and Chief Executive

Officer

SIGNATURE PAGE TO TIlE MERGER AGREEMENT
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JEMorgan
January 2011

The Board of Directors

Duke Energy Corporation

526 South Church Street

Charlotte North Carolina 28202
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The Board of Directors

You have requested our opinion as to the fairness from financial point of view to Duke Energy Corporation Duke Energy of the Exchange

Ratio as defined below in the proposed merger the Transaction of Diamond Acquisition Corporation wholly-owned subsidiary of Duke

Energy Merger Sub with and into Progress Energy Inc Progress Energy Pursuant to an Agreement and Plan of Merger dated as of

January 2011 the Agreement among Duke Energy Merger Sub and Progress Energy Progress Energy will become wholly-owned

subsidiary of Duke Energy and each outstanding share of the common stock no par value per share of Progress Energy Progress Energy

Common Stock other than shares of Progress Energy Common Stock owned by Progress Energy other than in fiduciary capacity Duke

Energy or Merger Sub which shares will be canceled will be converted into the right to receive 2.6125 shares the Exchange Ratio of the

common stock par value $0001 per share of Duke Energy Duke Energy Common Stock subject to adjustment as contemplated by the

Agreement for reverse stock split of Duke Energy Common Stock as to which we express no opinion

In connection with preparing our opinion we have reviewed the Agreement ii reviewed certain publicly available business and financial

infonnation concerning Progress Energy and Duke Energy and the industries in which they operate iii compared the proposed financial tenns of

the Traisaction with the publicly available financial tenns of certain transactions involving compathes we deemed relevant and the consideration

paid for such compathes iv compared the financial and operating perfonnance of Progress Energy and Duke Energy with publicly available

infonnation concerning certain other compathes we deemed relevant and reviewed the current and historical market prices of Progress Energy

Common Stock and Duke Energy Common Stock and certain publicly traded securities of such other companies reviewed certain internal

financial analyses and forecasts relating to the business of Progress Energy including certain synthetic fuels tax credits prepared by the

management of Progress Energy as adjusted and extended by the management of Duke Energy and certain internal financial analyses and

forecasts relating to the business of Duke Energy prepared by the management of Duke Energy as well as financial analyses and forecasts

prepared by or at the direction of Duke Energy and Progress Energy as adjusted by the management of Duke Energy regarding the estimated

amount and timing of the cost savings and related expenses and financial efficiencies expected to result from the Transaction collectively the

Efficiencies and vi perfonned such other financial studies and analyses and considered such other infonnation as we deemed appropriate for

the purposes of this opinion

In addition we have held discussions with certain members of the managements of Progress Energy and Duke Energy with respect to certain

aspects of the Transaction and the past and current business operations of Progress Energy and Duke Energy the financial condition and future

prospects and operations of Progress Energy and Duke Energy the effects of the Transaction on the financial condition and future prospects of

Progress Energy and Duke Energy and certain other matters we believed necessary or appropriate to our inquiry

In giving our opinion we have relied upon and assumed the accuracy and completeness of all infonnation that was publicly available or was

furnished to or discussed with us by Progress Energy or Duke Energy or otherwise reviewed by or for us and we have not independently verified

nor have we assumed responsibility or liability for independently verifying any such infonnation or its accuracy or completeness We have not

conducted or been provided with any valuation or appraisal of any assets or liabilities contingent or otherwise nor have we evaluated the

solvency of Progress Energy or Duke Energy under any state or federal laws relating to bankruptcy
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insolvency or similar matters In relying on financial analyses and forecasts provided to us or derived therefrom including the Efficiencies we

have assumed that they have been reasonably prepared based on assumptions reflecting the best currently available estimates and judgments by

management as to the expected future results of operations and financial condition of Progress Energy and Duke Energy to which such analyses or

forecasts relate and other matters covered thereby We express no view as to such analyses or forecasts including the Efficiencies or the

assumptions on which they were based including assumptions as to the timing and likely outcome of pending and future rate cases and other

regulatory proceedings We also have assumed that the Transaction will qualify as tax-free reorganization for United States federal income tax

purposes and will be consummated as described in the Agreement We further have assumed that the representations and warranties made by

Progress Energy Duke Energy and Merger Sub in the Agreement and any related agreements are and will be true and correct in all respects

material to our analysis and opinion We are not legal regulatory or tax experts and have relied on the assessments made by advisors to Duke

Energy with respect to such issues In addition we have assumed that all material governmental regulatory or other consents and approvals

necessary for the consummation of the Transaction will be obtained without any adverse effect on Progress Energy Duke Energy or the

contemplated benefits of the Traisaction

Our opinion is necessarily based on economic market and other conditions as in effect on and the infonnation made available to us as of the date

hereof It should be understood that subsequent developments may affect this opinion and that we do not have any obligation to update revise or

reaffirm this opinion Our opinion is limited to the fairness from financial point of view to Duke Energy of the Exchange Ratio in the proposed

Transaction and we express no opinion as to the fairness of the Traisaction to the holders of any class of securities creditors or other constituencies

of Duke Energy or as to the underlying decision by Duke Energy to engage in the Transaction Furthennore we express no opinion with respect to

the amount or nature of any compensation to any officers directors or employees of any party to the Transaction or any class of such persons

relative to the Exchange Ratio in the Transaction or with respect to the fairness of any such compensation We are expressing no opinion herein as

to the prices at which Progress Energy Common Stock or Duke Energy Common Stock will trade at any future time
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We have acted as financial advisor to Duke Energy with respect to the proposed Transaction and will receive fee from Duke Energy for our

services portion of which is payable upon delivery of this opinion and substantial portions of which will become payable only if the proposed

Transaction is approved by Duke Energys stockholders and if the proposed Transaction is consummated In addition Duke Energy has agreed to

indemnify us for certain liabilities arising out of our engagement During the two years preceding the date of this letter we and our affiliates have

had commercial or investment banking relationships with Duke Energy Progress Energy and/or their respective affiliates for which we and such

affiliates have received customary compensation Such services during such period have included acting as joint book-runner of certain offerings

of debt securities by Duke Energy in August and January 2009 iimanager of an offering of bonds by an affiliate of Duke Energy in June 2010

and iii joint book-runner of an offering of common stock by Progress Energy in January 2009 In addition our commercial bathcing affiliate is

lender under certain outstanding credit facilities of Duke Energy and Progress Energy and also provides treasury cash management and related

services to each of Duke Energy and Progress Energy for which it receives customary compensation or other financial benefits In addition one of

our employees is member of the Board of Directors of Progress Energy In the ordinary course of our businesses we and our affiliates may
actively trade the debt and equity securities of Duke Energy Progress Energy and their respective affiliates for our own account or for the accounts

of customers and accordingly we may at any time hold long or short positions in such securities

On the basis of and subject to the foregoing it is our opinion as of the date hereof that the Exchange Ratio in the proposed Traisaction is fair from

financial point of view to Duke Energy

The issuance of this opinion has been approved by fairness opinion committee of J.P Morgan Securities LLC This letter is provided to the Board

of Directors of Duke Energy in its capacity as such in connection with and for the purposes of its evaluation of the Transaction This opinion

does not constitute recommendation to any

B-2
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stockholder of Duke Energy as to how such stockholder should vote with respect to the Transaction or any other matter This opinion may not be

disclosed refened to or communicated in whole or in part to any third party for any purpose whatsoever except with our prior written approval

This opinion may be reproduced in full in any proxy or infonnation statement mailed to stockholders of Duke Energy but may not otherwise be

disclosed publicly in any maimer without our prior written approval

Very truly yours

/s/ J.P Morgan Securities LLC

J.P MORGAN SECURITIES LLC
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Bankof America
Merri Lynch

ELOB UORPOIIATF
Menill Lynch Pierce Fenner Smith Incorporated INYEcrr1E\r R.%NIPfl

January 2011

The Board of Directors

Duke Energy Corporation

526 South Church Street

Charlotte NC 28202

Members of the Board of Directors

We understand that Duke Energy Corporation Duke Energy has entered into an Agreement and Plan of Merger dated as of January

2011 the Agreement by and among Duke Energy Diamond Acquisition Corporation wholly owned subsidiary of Duke Energy Merger
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Sub and Progress Energy Inc Progress Energy pursuant to which among other things Merger Sub will merge with and into Progress

Energy the Transaction and each outstanding share of the common stock no par value per share of Progress Energy Progress Energy

Common Stock will be converted into the right to receive 2.6125 the Exchange Ratio shares of the common stock par value $0001 per

share of Duke Energy Duke Energy Common Stock subject to appropriate adjustment for reverse stock split of the Duke Energy Common

Stock as contemplated by the Agreement The tenns and conditions of the Traisaction are more fully set forth in the Agreement

You have requested our opinion as to the fairness from financial point of view to Duke Energy of the Exchange Ratio provided for in the

Transaction

In connection with this opinion we have among other things

reviewed certain publicly available business and financial infonnation relating to Progress Energy and Duke Energy

reviewed certain internal financial and operating infonnation with respect to the business operations and prospects of Progress

Energy furnished to or discussed with us by the management of Progress Energy including certain financial forecasts relating to Progress

Energy prepared by the management of Progress Energy such forecasts the Progress Energy Forecasts

reviewed an alternative version of the Progress Energy Forecasts as adjusted and extended by the management of Duke Energy the

Adjusted Progress Energy Forecasts and discussed with the management of Duke Energy its assessments as to the relative likelihood of

achieving the future financial results reflected in the Progress Energy Forecasts and the Adjusted Progress Energy Forecasts

reviewed certain internal financial and operating infonnation with respect to the business operations and prospects of Duke Energy

furnished to or discussed with us by the management of Duke Energy including certain financial forecasts relating to Duke Energy prepared

by the management of Duke Energy such forecasts the Duke Energy Forecasts

reviewed certain estimates as to the amount and timing of certain efficiencies anticipated by the management of Duke Energy to

result from the Transaction and to be retained by Duke Energy collectively the Retained Efficiencies

discussed the past and current business operations financial condition and prospects of Progress Energy with members of senior

managements of Progress Energy and Duke Energy and discussed the past and current business operations financial condition and prospects

of Duke Energy with members of senior management of Duke Energy
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reviewed the potential pro fonna financial impact of the Transaction on the future financial perfonnance of Duke Energy including

the potential effect on Duke Energys estimated earnings per share

reviewed the trading histories for Progress Energy Common Stock and Duke Energy Common Stock and comparison of such

trading histories with each other and with the trading histories of other companies we deemed relevant

compared certain financial and stock market infonnation of Progress Energy and Duke Energy with similar infonnation of other

companies we deemed relevant

10 compared certain financial tenns of the Transaction to financial tenns to the extent publicly available of other traisactions we

deemed relevant

iireviewed the relative financial contributions of Progress Energy and Duke Energy to the future financial perfonnance of the

combined company on pro fonna basis

12 reviewed the Agreement and

13 perfonned such other analyses and studies and considered such other infonnation and factors as we deemed appropriate

In arriving at our opinion we have assumed and relied upon without independent verification the accuracy and completeness of the financial

and other infonnation and data publicly available or provided to or otherwise reviewed by or discussed with us and have relied upon the assurances

of the managements of Duke Energy and Progress Energy that they are not aware of any facts or circumstances that would make such infonnation

or data inaccurate or misleading in any material respect With respect to the Progress Energy Forecasts we have been advised by Progress Energy

and have assumed with the consent of Duke Energy that they have been reasonably prepared on bases reflecting the best currently available

estimates and good faith judgments of the management of Progress Energy as to the future financial perfonnance of Progress Energy With respect

to the Adjusted Progress Energy Forecasts the Duke Energy Forecasts and the Retained Efficiencies we have assumed at the direction of Duke

Energy that they have been reasonably prepared on bases reflecting the best currently available estimates and good faith judgments of the

management of Duke Energy as to the future financial perfonnance of Progress Energy and Duke Energy and the other matters covered thereby

and based on the assessments of the management of Duke Energy as to the relative likelihood of achieving the future financial results reflected in

the Progress Energy Forecasts and the Adjusted Progress Energy Forecasts we have relied at the direction of Duke Energy on the Adjusted

Progress Energy Forecasts We have not made or been provided with any independent evaluation or appraisal of the assets or liabilities contingent
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or otherwise of Progress Energy or Duke Energy nor have we made any physical inspection of the properties or assets of Progress Energy or Duke

Energy We have not evaluated the solvency or fair value of Progress Energy or Duke Energy under any state federal or other laws relating to

bankruptcy insolvency or similar matters We have assumed at the direction of Duke Energy that the Transaction will be consummated in

accordance with its tenns without waiver modification or amendment of any material tenn condition or agreement and that in the course of

obtaining the necessary governmental regulatory and other approvals consents releases and waivers for the Traisaction no delay limitation

restriction or condition including any divestiture requirements or amendments or modifications will be imposed that would have an adverse effect

on Progress Energy Duke Energy or the contemplated benefits of the Traisaction We also have assumed at the direction of Duke Energy that the

Transaction will qualify for federal income tax purposes as reorganization under the provisions of Section 368a of the Internal Revenue Code of

1986 as amended

We express no view or opinion as to any tenns or other aspects of the Transaction other than the Exchange Ratio to the extent expressly

specified herein including without limitation the fonn or structure of the Traisaction We were not requested to and we did not participate in

the negotiation of the tenns of the Transaction nor were we requested to and we did not provide any advice or services in connection with the

Tmnsaetion othei tlrnn the deliveiy of this opinion We expiess no view oi opinion as to rniy sue niatteis opinion is limited to the fahjess

from financial point of view to Duke Energy of the Exchange Ratio provided
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for in the Transaction and no opinion or view is expressed with respect to any consideration received in connection with the Traisaction by the

holders of any class of securities creditors or other constituencies of any party In addition no opinion or view is expressed with respect to the

fairness financial or otherwise of the amount nature or any other aspect of any compensation to any of the officers directors or employees of any

party to the Transaction or class of such persons relative to the Exchange Ratio Furthennore no opinion or view is expressed as to the relative

merits of the Traisaction in comparison to other strategies or traisactions that might be available to Duke Energy or in which Duke Energy might

engage or as to the underlying business decision of Duke Energy to proceed with or effect the Transaction We are not expressing any opinion as to

what the value of Duke Energy Common Stock actually will be when issued or the prices at which Duke Energy Common Stock or Progress

Energy Common Stock will trade at any time including following aimouncement or consummation of the Transaction In addition we express no

opinion or recommendation as to how any stockholder should vote or act in connection with the Transaction or any related matter

We have acted as financial advisor to the Board of Directors of Duke Energy solely to render this opinion and will receive fee for our

services upon the rendering of this opinion In addition Duke Energy has agreed to reimburse our expenses and indemnify us against certain

liabilities arising out of our engagement

We and our affiliates comprise full service securities finn and commercial bank engaged in securities commodities and derivatives trading

foreign exchange and other brokerage activities and principal investing as well as providing investment corporate and private banking asset and

investment management financing and financial advisory services and other commercial services and products to wide range of companies

governments and individuals In the ordinary course of our businesses we and our affiliates may invest on principal basis or on behalf of

customers or manage funds that invest make or hold long or short positions finance positions or trade or otherwise effect transactions in equity

debt or other securities or financial instruments including derivatives bathc loais or other obligations of Duke Energy Progress Energy and

certain of their respective affiliates

We and our affiliates in the past have provided cunently are providing and in the future may provide investment bathcing commercial

banking and other financial services to Duke Energy and/or certain of its affiliates and have received or in the future may receive compensation for

the rendering of these services including having acted as joint-bookrunner in connection with $750 million public offering of 5.30% First and

Refunding Mortgage Bonds for wholly-owned subsidiary of Duke Energy in November 2009 ii having acted as co-syndication agent and

lender in connection with Duke Energys $3.1 billion revolving credit facility in June 2007 iii having acted or acting as lead arranger and lender

in connection with $330 million letter of credit for wholly-owned subsidiary of Duke Energy in September 2008 and iv having provided or

providing certain cash and treasury management services to Duke Energy and/or certain of its affiliates

In addition we and our affiliates in the past have provided cunently are providing and in the future may provide investment bathcing

commercial banking and other financial services to Progress Energy and/or certain of its affiliates and have received or in the future may receive

compensation for the rendering of these services including having acted as joint-bookrunner in connection with $250 million public offering

of 4.55% First Mortgage Bonds and $350 million public offering of 5.65% First Mortgage Bonds each for wholly-owned subsidiary of Progress

Energy in March 2010 iihaving acted as joint-bookrunner in connection with Progress Energys $300 million public offering of 6.05% Senior

Notes and $450 million public offering of 7.05% SeniorNotes each in March 2009 iii having acted or acting as co-lead arranger and lender in

connection with $750 million revolving credit facility for wholly-owned subsidiary of Progress Energy in October 2010 and vi having
provided or providing certain cash and treasury management services to Progress Energy and/or certain of its affiliates

It is understood that this letter is for the benefit and use of the Board of Directors of Duke Energy in connection with and for purposes of its

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3317



Form S-4

evaluation of the Traisaction
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Our opinion is necessarily based on financial economic monetary market and other conditions and circumstances as in effect on and the

infonnation made available to us as of the date hereof It should be understood that subsequent developments may affect this opinion and we do

not have any obligation to update revise or reaffinn this opinion The issuance of this opinion was approved by our Americas Fairness Opinion

Review Committee

Based upon and subject to the foregoing including the various assumptions and limitations set forth herein we are of the opinion on the date

hereof that the Exchange Ratio provided for in the Transaction is fair from financial point of view to Duke Energy

Very truly yours

Is Menill Lynch Pierce Fenner Smith

Incorporated

MERRILL LYNCH PIERCE FENNER SMITH

NC RP RAT ED
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January 82011

The Board of Directors

Progress Energy Inc

410 South Wilmington Street

Raleigh North Carolina 27601

Dear Members of the Board

We understand that Progress Energy Inc North Carolina corporation Progress Duke Energy Corporation Delaware corporation

Duke and Diamond Acquisition Corporation North Carolina corporation and direct wholly-owned subsidiary of Duke Merger Sub
propose to enter into an Agreement and Plan of Merger the Agreement pursuant to which Merger Sub will be merged with and into Progress

and each outstanding share of common stock no par value of Progress Progress Common Stock other than shares of Progress Common Stock

owned directly or indirectly by Progress other than in fiduciary capacity Duke or Merger Sub will be converted into the right to receive

2.61 25 the Exchange Ratio shares of common stock par value $0001 per share of Duke Duke Common Stock with Progress continuing

as the surviving corporation in the merger as direct wholly-owned subsidiary of Duke the Traisaction The tenns and conditions of the

Transaction are more fully set forth in the Agreement

You have requested our opinion as of the date hereof as to the fairness from financial point of view to holders of Progress Common Stock

of the Exchange Ratio provided for in the Traisaction

In connection with this opinion we have

Reviewed the financial tenns and conditions of draft dated January 2011 of the Agreement

ii Reviewed certain publicly available historical business and financial information relating to Progress and Duke

iii Reviewed various financial forecasts and other data provided to us or approved for our use by Progress relating to the businesses of
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Progress and Duke

iv Reviewed various financial forecasts and other data provided to us by Duke relating to the business of Duke

Held discussions with members of the senior managements of Progress and Duke with respect to the businesses and prospects of

Progress and Duke respectively and reviewed the financial benefits including the amount and timing thereof anticipated by the

managements of Progress and Duke to be realized from the Traisaction

vi Reviewed public infonnation with respect to certain other companies in lines of business we believe to be generally relevant in

evaluating the businesses of Progress and Duke respectively

vii Reviewed the financial tenns of certain business combinations we believe to be generally relevant in evaluating the Transaction

viii Reviewedhistorical stock prices and trading volumes of Progress Common Stock and Duke Common Stock

ix Reviewedthe potential pro fonna financial impact of the Transaction on Duke based onthe financial forecasts referred to above

relating to Progress and Duke and

Conducted such other financial studies analyses and investigations as we deemed appropriate

We have assumed and relied upon the accuracy and completeness of the foregoing infonnation without independent verification of such

infonnation We have not conducted any independent valuation or appraisal of
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The Board of Directors

Progress Energy Inc

January 2011

any of the assets or liabilities contingent or otherwise of Progress or Duke or concerning the solvency or fair value of Progress or Duke and we
have not been furnished with any such valuation or appraisal With respect to the financial forecasts utilized in our analyses and the financial

benefits anticipated by the managements of Progress and Duke to be realized from the Transaction we have assumed with the consent of

Progress that they have been reasonably prepared in good faith on bases reflecting the best currently available estimates and judgments of the

managements of Progress and Duke as to the future financial perfonnance of Progress and Duke respectively and as to such financial benefits

With respect to the financial benefits anticipated by the managements of Progress and Duke to be realized from the Traisaction we have assumed

with the consent of Progress that the estimates of the amounts and timing of such financial benefits are reasonable and that such financial benefits

will be realized substantially in accordance with such estimates We assume no responsibility for and express no view as to any such forecasts or

estimates or the assumptions on which they are based

Further our opinion is necessarily based on economic monetary market and other conditions as in effect on and the infonnation made

available to us as of the date hereof We assume no responsibility for updating or revising our opinion based on circumstances or events occurring

after the date hereof We do not express any opinion as to the prices at which shares of Progress Common Stock or Duke Common Stock may trade

at any time subsequent to the aimouncement of the Transaction In connection with our engagement we were not authorized to and we did not

solicit indications of interest from third parties regarding potential traisaction with Progress and our opinion does not address the relative merits

of the Traisaction as compared to any other transaction or business strategy in which Progress might engage or the merits of the underlying

decision by Progress to engage in the Traisaction

In rendering our opinion we have assumed with the consent of Progress that the Transaction will be consummated on the tenns described in

the Agreement without any waiver or modification of any material tenns or conditions Representatives of Progress have advised us and we have

assumed that the Agreement when executed will confonn to the draft reviewed by us in all material respects We also have assumed with the

consent of Progress that obtaining the necessary governmental regulatory or third party approvals and consents for the Transaction will not have

an adverse effect that is material with respect to Progress Duke the combined company the Traisaction or the benefits anticipated by the

managements of Progress and Duke to be realized from the Transaction We further have assumed with the consent of Progress that the

Transaction will qualify for U.S federal income tax purposes as reorgathzation within the meathng of Section 368a of the Internal Revenue

Code of 1986 as amended We do not express any opinion as to any tax or other consequences that might result from the Transaction nor does our

opinion address any legal tax regulatory or accounting matters as to which we understand that Progress has obtained such advice as it deemed

necessary from qualified professionals We express no view or opinion as to any tenns or other aspects or implications other than the Exchange

Ratio to the extent expressly specified herein of the Transaction including without limitation the fonn or structure of the Traisaction or any

agreements or arrangements entered into in connection with or contemplated by the Transaction In addition we express no view or opinion as to

the fairness of the amount or nature of or any other aspects relating to the compensation to any officers directors or employees of any parties to

the Traisaction or class of such persons relative to the Exchange Ratio or otherwise

Lazard FrŁres Co LLC Lazard is acting as financial advisor to Progress in connection with the Transaction and will receive fee for

such services portion of which is payable upon the signing of the Agreement portion of which is payable upon shareholder approval of the
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Transaction and substantial portion of which is contingent upon the closing of the Transaction We in the past have provided and in the future

may provide certain investment banking services to Progress and Duke and certain of their respective affiliates for which we have received and

may receive compensation including having provided advisory services to Duke and Lazard Capital Markets LLC an entity owned in large part

by managing directors of Lazard having acted as

D-2
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The Board of Directors

Progress Energy Inc

January 2011

co-manager in securities offerings of Progress In addition in the ordinary course of their respective businesses Lazard Lazard Capital Markets

LLC and their respective affiliates may actively trade securities of Progress Duke and certain of their respective affiliates for their own accounts

and for the accounts of their customers and accordingly may at any time hold long or short position in such securities and may also trade and

hold securities on behalf of Progress Duke and certain of their respective affiliates The issuance of this opinion was approved by the Opinion

Committee of Lazard

Our engagement and the opinion expressed herein are for the benefit of the Board of Directors of Progress in its capacity as such and our

opinion is rendered to the Board of Directors of Progress in connection with its evaluation of the Transaction Our opinion is not intended to and

does not constitute recommendation to any shareholder as to how such shareholder should vote or act with respect to the Traisaction or any

matter relating thereto

Based on and subject to the foregoing we are of the opinion that as of the date hereof the Exchange Ratio provided for in the Traisaction is

fair from financial point of view to holders of Progress Common Stock

Veiy tiuly youls

LAZARD FRERES CO LLC

By /5/ George Bilicic

George Bilicic

Managing Director

D-3
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745 Seventh Avenue

New York NY 10019

USA
Tel 212 526 7000

January 82011

Board of Directors

Progress Energy Inc

410 Wilmington St

Raleigh North Carolina 27601-1748

Members of the Board of Directors

We understand that Progress Energy Inc North Carolina corporation the Company intends to enter into traisaction the Proposed

Transaction with Duke Energy Corporation Delaware corporation Duke pursuant to which Diamond Acquisition Corporation North

Carolina corporation and direct wholly-owned subsidiary of Duke Merger Sub will merge with and into the Company the Merger and
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ii upon the effectiveness of the Merger the separate corporate existence of Merger Sub will cease the Company will continue as the surviving

company in the Merger and the Company will become wholly-owned subsidiary of Duke and each issued and outstanding share of common

stock no par value of the Company Company Common Stock will be converted into the right to receive 2.6125 shares the Exchange

Ratio of common stock par value $0001 per share of Duke Duke Common Stock The tenns and conditions of the Proposed Traisaction are

set forth in more detail in the Agreement and Plan of Merger dated as of January 2011 by and among Duke Merger Sub and the Company the

Agreement

We have been requested by the Board of Directors of the Company to render our opinion with respect to the fairness from financial point

of view to the Companys stockholders of the Exchange Ratio We have not been requested to opine as to and our opinion does not in any maimer

address the Companys underlying business decision to proceed with or effect the Proposed Traisaction or the likelihood of consummation of the

Proposed Transaction In addition we express no opinion on and our opinion does not in any maimer address the fairness of the amount or the

nature of any compensation to any officers directors or employees of any parties to the Proposed Traisaction or any class of such persons relative

to the consideration to be offered to the stockholders of the Company in the Proposed Traisaction

In arriving at our opinion we reviewed and analyzed draft of the Agreement dated January 2011 and the specific tenns of the

Proposed Transaction publicly available infonnation concerning the Company and Duke that we believe to be relevant to our analysis

including each of their respective Annual Reports on Fonn 10-K for the fiscal year ended December 31 2009 and Quarterly Reports on Fonn 10-

for the fiscal quarters ended March31 2010 June 30 2010 and September 30 2010 and other relevant filings with the Securities and Exchange

Commission financial and operating infonnation with respect to the business operations and prospects of the Company furnished to us by the

Company including financial projections of the Company prepared by the management of the Company the Company Projections financial

and operating infonnation with respect to the business operations and prospects of Duke furnished to us by the Company including financial

projections of Duke prepared by the management of Duke the Duke Projections the trading history of the Company Common Stock from

January 2008 to January 2011 the trading history of Duke Common Stock from January 2008 to January 2011 and comparison of each

of their trading histories with each other and with those of other compathes that we deemed relevant comparison of the historical financial

results and present financial condition of the Company and Duke with each other and with those of other compathes that we deemed relevant

the pro fonna impact of the Proposed Transaction on the future financial perfonnance of the combined company including the benefits

anticipated by the managements of the Company and Duke to be realized in the Proposed Transaction and the future capital requirements of the
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Company and Duke and their respective ability to fund such requirements in the future the relative contributions of the Company and Duke to

the historical and future financial perfonnance of the combined company on pro fonna basis and published estimates of independent research

analysts with respect to the future financial perfonnance and price targets of the Company and Duke In addition we have had discussions with the

management of the Company concerning its business operations assets liabilities financial condition and prospects and have undertaken such

other studies analyses and investigations as we deemed appropriate

In arriving at our opinion we have assumed and relied upon the accuracy and completeness of the financial and other infonnation used by us

without any independent verification of such infonnation and have further relied upon the assurances of the management of the Company that they

are not aware of any facts or circumstances that would make such infonnation inaccurate or misleading With respect to the Company Projections

upon the advice of the Company we have assumed that such projections have been reasonably prepared on basis reflecting the best currently

available estimates and judgments of the management of the Company as to the future financial perfonnance of the Company and that the

Company will perfonn substantially in accordance with such projections With respect to the Duke Projections upon the advice of the Company
we have assumed that such projections have been reasonably prepared on basis reflecting the best currently available estimates and judgments of

the management of Duke as to the future financial perfonnance of Duke and that Duke will perfonn substantially in accordance with such

projections We assume no responsibility for and we express no view as to any such projections or estimates or the assumptions on which they are

based In arriving at our opinion we have not conducted physical inspection of the properties and facilities of the Company or Duke and have not

made or obtained any evaluations or appraisals of the assets or liabilities of the Company or Duke In addition you have not authorized us to

solicit and we have not solicited any indications of interest from any third party with respect to the purchase of all or part of the Companys
business Our opinion necessarily is based upon market economic and other conditions as they exist on and can be evaluated as of the date of this

letter We assume no responsibility for updating or revising our opinion based on events or circumstances that may occur after the date of this letter

We express no opinion as to the prices at which shares of Company Common Stock would trade following the aimouncement of the Proposed

Transaction or shares of Duke Common Stock would trade following the announcement or consummation of the Proposed Traisaction Our

opinion should not be viewed as providing any assurance that the market value of the shares of Duke Common Stock to be held by the stockholders

of the Company after the consummation of the Proposed Traisaction will be in excess of the market value of Company Common Stock owned by

such stockholders at any time prior to the aimouncement or consummation of the Proposed Traisaction

We have assumed that the executed Agreement will confonn in all material respects to the last draft reviewed by us In addition we have
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assumed the accuracy of the representations and warranties contained in the Agreement and all agreements related thereto We have also assumed

upon the advice of the Company that all material governmental regulatory and third party approvals consents and releases for the Proposed

Transaction will be obtained within the constraints contemplated by the Agreement and that the Proposed Transaction will be consummated in

accordance with the tenns of the Agreement without waiver modification or amendment of any material tenn condition or agreement thereof We
do not express any opinion as to any tax or other consequences that might result from the Proposed Transaction nor does our opinion address any

legal tax regulatory or accounting matters as to which we understand that the Company has obtained such advice as it deemed necessary from

qualified professionals

Based upon and subject to the foregoing we are of the opinion as of the date hereof that from financial point of view the Exchange Ratio is

fair to the stockholders of the Company

We have been retained solely for the purposes of rendering this opinion and will receive fee payable upon delivery of this opinion In

addition the Company has agreed to reimburse our expenses and indemnify us for

E-
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certain liabilities that may arise out of our engagement We have perfonned various investment banking and financial services for the Company

and Duke in the past and expect to perfonn such services for the Company and Duke in the future and have received and expect to receive

customary fees for such services Specifically in the past two years we have perfonned the following investment banking and financial services

for the Company and Duke acted as joint lead arranger on the refinancing of the Companys two principal operating companies $750 million

revolving credit facilities each in March 2010 ii acted as joint book-runner on 6.00% $950 million notes offering for the Company in

November 2009 iii acted as co-manager on 7.05% $750 million notes offering for the Company in March 2009 iv acted as joint book-runner

on 4.30% $450 million firstmortgage bond offering for wholly-owned subsidiary of Duke in June2010 acted as joint book-runner on

2.10% $250 million first mortgage bond offering for wholly-owned subsidiary of Duke in December 2009 vi acted as joint book-runner on

5.45% $450 million first mortgage bond offering for wholly-owned subsidiary of Duke in March 2009 vii acted as joint book-runner on

6.45% $450 million first mortgage bond offering for wholly-owned subsidiary of Duke in March 2009 viii provided strategic advisory services

to Duke and ix engaged in various hedging derivative and other risk management traisactions for both the Company and Duke

Barclays Capital Inc and its affiliates engage in wide range of businesses from investment and commercial banking lending asset

management and other financial and non-financial services In the ordinary course of our business we and our affiliates may actively trade and

effect traisactions in the equity debt and/or other securities and any derivatives thereof and financial instruments including loais and other

obligations of the Company and Duke for our own account and for the accounts of our customers and accordingly may at any time hold long or

short positions and investments in such securities and financial instruments

This opinion the issuance of which has been approved by our Fairness Opinion Committee is for the use and benefit of the Board of

Directors of the Company and is rendered to the Board of Directors in connection with its consideration of the Proposed Traisaction This opinion

is not intended to be and does not constitute recommendation to any stockholder of the Company as to how such stockholder should vote with

respect to or whether to accept the consideration to be offered to the stockholders in connection with the Proposed Traisaction

Very truly yours

/s/ Barclays Capital Inc

BARCLAYS CAPITAL

E-
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Annex

Form of Certificate of Amendment

Duke Energy Corporation the Corporation corporation organized and existing under the General Corporation Law of the State of Delaware
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the DGCL certifies as follows

The name of the Corporation is Duke Energy Corporation The name under which the Corporation was originally incorporated was Deer

Holding Corp The name of the Corporation was changed to Duke Energy Holding Corp on June 21 2005 The name of the Corporation was

changed to Duke Energy Corporation on April 2006 The original Certificate of Incorporation was filed with the Secretary of State of the

State of Delaware on May 2005

This Certificate of Amendment to the Amended and Restated Certificate of Incorporation of the Corporation was duly adopted in accordance

with Sections 222 and 242 of the DGCL The Board of Directors of the Corporation duly adopted resolutions setting forth and declaring

advisable this Certificate of Amendment to the Amended and Restated Certificate of Incorporation of the Corporation and directed that the

proposed amendment be considered by the stockholders of the Corporation at an aimual or special meeting of stockholders the Stockholder

Meetin2 At the Stockholder Meeting the necessary number of shares were voted in favor of the proposed amendment The stockholders of

the Corporation duly adopted this Certificate of Amendment to the Amended and Restated Certificate of Incorporation of the Corporation

Subsection of Article Fourth of the Amended and Restated Certificate of Incorporation of the Corporation shall be amended and restated

in its entirety as follows

The aggregate number of shares of stock that the Corporation shall have authority to issue is two billion forty-four million

2044000000 shares consisting of two billion 2000000000 shares of Common Stock par value $0001 per share the Common
Stock and forty-four million 44000000 shares of Preferred Stock par value $0001 per share the Preferred Stock

Upon the filing and effectiveness the Effective Time pursuant to the Delaware General Corporation Law of this Certificate of

Amendment to the Amended and Restated Certificate of Incorporation of the Corporation each three shares of Common Stock issued and

outstanding or held by the Corporation in treasury stock immediately prior to the Effective Time shall automatically and without any action

onthe part of the respective holders thereof orthe Corporation be combined and converted into one share of Common Stock subjectto

the treatment of fractional share interests as described below the Reverse Stock Split No fractional shares of Common Stock or

certificates representing fractional shares of Common Stock shall be issued in connection with the Reverse Stock Split other than with

respect to shares of Common Stock held in participant accounts under the InvestorDirect Choice Plan of the Corporation or any successor

plan the Tiu in which case any fraction of share to be issued shall be rounded to four decimal places Stockholders that otherwise

would be entitled to receive fractional shares of Common Stock other than in respect of shares of Common Stock held in participant

accounts under the Plan shall be entitled to receive cash without interest from the Corporations traisfer agent in lieu of such fractional

share interests upon the submission of properly completed and duly executed transmittal letter and where the Common Stock is held in

certificated fonn the surrender of the stockholders Old Certificates as defined below in an amount equal to the proceeds attributable to the

sale of such fractional shares following the aggregation and sale by the Corporations transfer agent of all such fractional shares otherwise

issuable Each certificate that immediately prior to the Effective Time represented shares of Common Stock Old Certificates shall

thereafter and without the necessity of presenting the same for exchange represent that number of shares of Common Stock into which the

shares of Common Stock represented by the Old Certificate shall have been combined subject to the elimination of fractional share interests

as described above

This Certificate of Amendment shall become effective _______
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 20 Indemnification of Directors and Officers

Delaware law pennits corporation to adopt provision in its certificate of incorporation eliminating or limiting the personal liability of

director but not an officer in his or her capacity as such to the corporation or its shareholders for monetary damages for breach of fiduciary duty

as director except that such provision does not limit the liability of director for any breach of the directors duty of loyalty to the corporation

or its shareholders ii acts or omissions not in good faith or which involve intentional misconduct or knowing violation of law iii liability

under section 174 of the Delaware General Corporation Law the DGCL for unlawful payment of dividends or stock purchases or redemptions

or iv any traisaction from which the director derived an improper personal benefit The Duke Energy certificate of incorporation provides that no

director of Duke Energy will be personally liable to Duke Energy or its shareholders for monetary damages for breach of fiduciary duty as

director except to the extent such an exemption from liability or limitation thereof is not pennitted under applicable law

Under Delaware law corporation may indemnify any person made party or threatened to be made party to any threatened pending or

completed action suit or proceeding whether civil criminal administrative or investigative other than an action by or in the right of the

corporation because he or she is or was an officer director employee or agent of the corporation or was serving at the request of the corporation

as an officer director employee or agent of another corporation or entity against expenses including attorneys fees judgments fines and

amounts paid in settlement actually and reasonably incurred in connection with such proceeding if he or she acted in good faith and in maimer

http//www.sec.gov/Archives/edgar/data1326160/000l 1931251 1069951/ds4.htm 1105210 AM

3323



Form S-4

he reasonably believed to be in or not opposed to the best interests of the corporation and in the case of criminal proceeding he or she had no

reasonable cause to believe that his or her conduct was unlawful corporation may indemnify any person made party or threatened to be made

party to any threatened pending or completed action or suit brought by or in the right of the corporation because he or she was an officer

director employee or agent of the corporation or is or was serving at the request of the corporation as director officer employee or agent of

another corporation or other entity against expenses including attorneys fees actually and reasonably incurred in connection with such action or

suit if he or she acted in good faith and in maimer he or she reasonably believed to be in or not opposed to the best interests of the corporation

provided that such indemnification will be denied if the person is found liable to the corporation unless in such case the court detennines the

person is entitled to indemnification for such expenses as the court deems proper corporation must indemnify present or fonner director or

officer who successfully defends himself or herself in proceeding to which he or she was party because he or she was director or officer of the

corporation against expenses actually and reasonably incurred by him or her in connection with such proceeding Expenses incurred by an officer

or director or any employees or agents as deemed appropriate by the board of directors in defending civil or criminal proceedings may be paid by

the corporation in advance of the final disposition of such proceedings upon receipt of an undertaking by or on behalf of such director or officer to

repay such amount if it is ultimately determined that he or she is not entitled to be indemnified by the corporation The Delaware law regarding

indemnification and expense advancement is not exclusive of any other rights which may be granted by the Duke Energy certificate of

incorporation or by-laws vote of shareholders or disinterested directors agreement or otherwise

Under the DGCL tennination of any proceeding by conviction or upon plea of nob contendere or its equivalent does not of itself create

presumption that such person is prohibited from being indemnified

The Duke Energy by-laws provide that Duke Energy will indemnify any person who was or is party or is threatened to be made party to

any threatened pending or completed action suit or proceeding whether civil criminal administrative or investigative other than an action by or

in the right of Duke Energy by reason of the fact that such person is or was director or officer of Duke Energy or is or was director or officer

of Duke Energy serving at the request of Duke Energy as director officer employee or agent of another corporation

ITi

Table of Contents

partnership joint venture trust or other enterprise against expenses including attorneys fees judgments fines and amounts paid in settlement

actually and reasonably incurred by such person in connection with such action suit or proceeding if such person acted in good faith and in

maimer such person reasonably believed to be in or not opposed to the best interests of Duke Energy and with respect to any criminal action or

proceeding had no reasonable cause to believe such persons conduct was unlawful The tennination of any action suitor proceeding by

judgment order settlement conviction or upon plea of nob contendere or its equivalent will not of itself create presumption that the person

did not act in good faith and in maimer which such person reasonably believed to be in or not opposed to the best interests of Duke Energy and

with respect to any criminal action or proceeding had reasonable cause to believe that such persons conduct was unlawful

Duke Energys by-laws further provide that Duke Energy will indemnify any person who was or is party or is threatened to be made party

to any threatened pending or completed action or suit by or in the right of Duke Energy to procure judgment in its favor by reason of the fact that

such person is or was director or officer of Duke Energy or is or was director or officer of Duke Energy serving at the request of Duke Energy

as director officer employee or agent of another corporation partnership joint venture trust or other enterprise against expenses including

attorneys fees actually and reasonably incurred by such person in connection with the defense or settlement of such action or suit if such person

acted in good faith and in maimer such person reasonably believed to be in or not opposed to the best interests of Duke Energy except that no

indemnification will be made in respect of any claim issue or matter as to which such person has been adjudged to be liable to Duke Energy

unless and only to the extent that the Court of Chancery of the State of Delaware or the court in which such action or suit was brought detennines

upon application that despite the adjudication of liability but in view of all the circumstances of the case such person is fairly and reasonably

entitled to indemnity for such expenses which the Court of Chancery or such other court deems proper

However Duke Energys by-laws provide that Duke Energy will only provide indemnification pursuant to the by-laws unless ordered by

court if such indemnification is authorized in the specific case upon detennination that indemnification of the present or fonner director or

officer is proper in the circumstances because such person has met the applicable standard of conduct set forth in the by-laws Such detennination

is to be made with respect to person who is director or officer at the time of such detennination by majority vote of the directors who are

not parties to such action suitor proceeding even though less than quorum or ii by committee of directors who are not parties to such action

suitor proceeding designated by majority vote of such directors even though less than quorum or iii if there are no such directors or if such

directors so direct by independent legal counsel in written opinion or iv by the shareholders Such detennination is to be made with respect to

fonner directors and officers by any person or persons having the authority to act on the matter on behalf of Duke Energy To the extent however

that present or fonner director or officer of Duke Energy has been successful on the merits or otherwise in defense of any action suit or

proceeding or in defense of any claim issue or matter therein such person will be indemnified against expenses including attorneys fees

actually and reasonably incurred by such person in connection therewith without the necessity of authorization in the specific case

Duke Energys by-laws further provide that except for proceedings to enforce rights to indemnification Duke Energy will not be obligated to
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indemnify any director or officer or his or her heirs executors or personal or legal representatives or advance expenses in connection with

proceeding or part thereof initiated by such person unless such proceeding or part thereof was authorized or consented to by the board of

directors

The indemnification and advancement of expenses provided by or granted pursuant to Duke Energys by-laws are not deemed exclusive of

any other rights to which those seeking indemnification or advancement of expenses may be entitled under the certificate of incorporation by-laws

agreement vote of stockholders or disinterested directors or otherwise both as to action in such persons official capacity and as to action in

another capacity while holding such office It is Duke Energys policy that indemnification will generally be made to the fullest extent pennitted by

law Duke Energys by-laws do not preclude indemnifying persons in addition to those specified in the by-laws but whom Duke Energy has the

power or obligation to indemnify under the provisions of the DGCL or otherwise

11-2
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Duke Energy may also purchase and maintain insurance on behalf of any person who is or was director or officer or is or was director or

officer serving at the request of Duke Energy as director officer employee or agent of another corporation partnership joint venture trust or

other enterprise against any liability asserted against such person and incurred by such person in any such capacity or arising out of such persons

status as such whether or not Duke Energy would have the power or the obligation to indemnify such person against such liability under the

provisions of the by-laws

The merger agreement provides that following the completion of the merger Progress Energy will indemnify and hold harmless each current

or fonner director or officer of Progress Energy or any of its subsidiaries as of the time of the merger agreement or any person who becomes such

director or officer prior to the completion of the merger against losses relating to such role to the fullest extent pennitted by law Duke Energy will

also maintain the directors and officers and liability and fiduciary insurance policies maintained by Progress Energy as of the time of the merger

agreement for six years following the completion of the merger subject to certain limitations on the amount of premiums payable under such

policies In lieu of such insurance Progress Energy may prior to the completion of the merger purchase prepaid tail directors and officers

liability mid fiducimy insuimice policy foi Piogiess Eneigy mid its cunent mid foniiei dhectois mid officeis wiio me cunently coveied by the

liability and fiduciary insurance coverage currently maintained by Progress Energy on tenns and conditions no less advantageous to such directors

and officers subject to certain limitations on the cost of such tail policy

Furthennore Duke Energy Corporation was fonned as holding company in connection with the completion of the merger of its

predecessor Duke Energy Corporation North Carolina corporation and Cinergy Corp on April 2006 For further description of the rights to

indemnification and exculpation from liabilities of directors and officers arising pursuant to the Cinergy merger agreement reference is made to

Item 15 of Duke Energy Corporations Fonn S-3 filed with the SEC on April 2006 File No 333-1 32996

Item 21 Exhibits

Exhibit

Number Description

Agreement and Plan of Merger dated as of January 2011 by and among the Registrant Diamond Acquisition Corporation and

Progress Energy Inc incorporated by reference to Exhibit 2.1 of the Registrants Current Report on Fonn 8-K filed on January 11

2011

Fonn of Amendment to Amended and Restated Certificate of Incorporation of the Registrant included as Annex to the joint

proxy statement/prospectus fonning part of this registration statement

Fonn of opinion of Wachtell Lipton Rosen Katz regarding legality of securities being registered

Opinion of Hunton Williams LLP regarding certain U.S federal income tax matters

8.2 Opinion of Wachtell Lipton Rosen Katz regarding certain U.S federal income tax matters

23.1 Consent of Deloitte Touche LLP Independent Registered Public Accounting Finn for Duke Energy Corporation

23.2 Consent of Deloitte Touche LLP Independent Registered Public Accounting Finn for Progress Energy Inc

23.3 Consent of Wachtell Lipton Rosen Katz to be included in Exhibit 5.1

23.4 Consent of Hunton Williams LLP to be included in Exhibit 8.1

23.5 Consent of Wachtell Lipton Rosen Katz to be included in Exhibit 8.2

24.1 Power of Attorney
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Exhibit

Number Description

24.2 Resolution of Duke Energy Corporation regarding Power of Attorney

99.1 Fonn of Proxy for Duke Energy Corporation

99.2 Fonn of Instruction Card for use by participants in Duke Energy Corporation Retirement Savings Plan Duke Energy Corporation

Savings Plan for Legacy Cinergy Union Employees Midwest and Duke Energy Corporation Retirement Savings Plan for Legacy

Cinergy Union Employees IBEW 1393 the Duke Energy Plans

993 Notice to participants in the Duke Energy Plans

99.4 Fonn of Proxy for Progress Energy Inc

99.5 Consent of J.P Morgan Securities LLC

99.6 Consent of Menill Lynch Pierce Fenner Smith Incorporated

99.7 Consent of Lazard FrŁres Co LLC

99.8 Consent of Barclays Capital Inc

99.9 Consent of William Johnson

99.10 Consent of John Baker II

99.11 Consent of Harris DeLoach Jr

99.12 Consent of James Hyler Jr

99.13 Consent ofE Marie McKee

99.14 Consent of Carlos Saladrigas

99.15 Consent of Theresa Stone

Schedules have been omitted pursuant to Item 601 b2 of Regulation S-K copy of any omitted schedule will be furnished supplementally to

the Securities and Exchange Commission upon request

To be filed by amendment

Item 22 Undertakings

The undersigned registrant hereby undertakes

To file during any period in which offers or sales are being made post-effective amendment to this registration statement to include

any prospectus required by Section 0a3 of the Securities Act of 1933 as amended the Securities Act ii to reflect in the prospectus any

facts or events arising after the effective date of the registration statement or the most recent post-effective amendment thereof which

individually or in the aggregate represent fundamental change in the infonnation set forth in the registration statement notwithstanding the

foregoing any increase or decrease in volume of securities offered if the total dollar value of securities offered would not exceed that which was

registered and any deviation from the low or high end of the estimated maximum offering range may be reflected in the fonn of prospectus filed

with the Commission pursuant to Rule 424b if in the aggregate the changes in volume and price represent no more than 20% change in the

maximum aggregate offering price set forth in the Calculation of Registration Fee table in the effective registration statement and iii to

include any material infonnation with respect to the plan of distribution not previously disclosed in the registration statement or any material

change to such infonnation in the registration statement

That for the purpose of detennining any liability under the Securities Act each such post-effective amendment shall be deemed to be

new registration statement relating to the securities offered therein and the offering of such securities at that time shall be deemed to be the initial

born fide offering thereof

To remove from registration by meais of post-effective amendment any of the securities being registered which remain unsold at the

tennination of the offering
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That for the purpose of detennining liability under the Securities Act of 1933 to any purchaser if the registrant is subject to Rule 430C
each prospectus filed pursuant to Rule 424b as part of registration statement relating to an offering other than registration statements relying on

Rule 430B or other than prospectuses filed in reliance on Rule 430A shall be deemed to be part of and included in the registration statement as of

the date it is first used after effectiveness provided however that no statement made in registration statement or prospectus that is part of the

registration statement or made in document incorporated or deemed incorporated by reference into the registration statement or prospectus that is

part of the registration statement will as to purchaser with time of contract of sale prior to such first use supersede or modify any statement

that was made in the registration statement or prospectus that was part of the registration statement or made in any such document immediately

prior to such date of first use

That for the purpose of detennining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution

of the securities the undersigned registrant undertakes that in primary offering of securities of the undersigned registrant pursuant to this

registration statement regardless of the underwriting method used to sell the securities to the purchaser if the securities are offered or sold to such

purchaser by means of any of the following communications the undersigned registrant will be seller to the purchaser and will be considered to

offer or sell such securities to such purchaser

Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule

424

iiAny free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or refened to by

the undersigned registrant

iii The portion of any other free writing prospectus relating to the offering containing material infonnation about the undersigned

registrant or its securities provided by or on behalf of the undersigned registrant and

iv Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser

That for purposes of detennining any liability under the Securities Act each filing of the registrants aimual report pursuant to

Section 13a or 15d of the Securities Exchange Act of 1934 as amended and where applicable each filing of an employee benefit plans aimual

report pursuant to Section 15d of the Securities Exchange Act of 1934 as amended that is incorporated by reference in this registration statement

shall be deemed to be new registration statement relating to the securities offered therein and the offering of such securities at that time shall be

deemed to be the initial bona fide offering thereof

That prior to any public reoffering of the securities registered hereunder through use of prospectus which is part of this registration

statement by any person or party who is deemed to be an underwriter within the meaning of Rule 145c the registrant undertakes that such

reoffering prospectus will contain the infonnation called for by the applicable registration fonn with respect to reofferings by persons who may be

deemed underwriters in addition to the infonnation called for by the other items of the applicable fonn

That every prospectus that is filed pursuant to paragraph above or ii that purports to meet the requirements of Section 0a3 of

the Securities Act and is used in connection with an offering of securities subject to Rule 415 will be filed as part of an amendment to this

registration statement and will not be used until such amendment has become effective and that for the purpose of detennining liabilities under the

Securities Act each such post-effective amendment shall be deemed to be new registration statement relating to the securities offered therein

and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof

To respond to requests for infonnation that is incorporated by reference into the prospectus pursuant to Items 10b 11 or 13 of this

fonn within one business day of receipt of such request and to send the

I-S
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incorporated documents by first class mail or other equally prompt meais This includes infonnation contained in documents filed subsequent to

the effective date of the registration statement through the date of responding to the request

10 To supply by means of post-effective amendment all infonnation concerning traisaction and the company being acquired involved

therein that was not the subject of and included in this registration statement when it became effective

11 Insofar as indemnification for liabilities arising under the Securities Act may be pennitted to directors officers and controlling persons

of the registrant pursuant to the foregoing provisions or otherwise the registrant has been advised that in the opinion of the Securities and

Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is therefore unenforceable In the event

that claim for indemnification against such liabilities other than the payment by the registrant of expenses incuned or paid by director officer
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or controlling person of the registrant in the successful defense of any action suitor proceeding is asserted by such director officer or controlling

person in connection with the securities being registered the registrant will unless in the opinion of its counsel the matter has been settled by

controlling precedent submit to court of appropriate jurisdiction the question whether such indemnification by it is against public policy as

expressed in the Securities Act and will be governed by the final adjudication of such issue

11-6

Table of Contents

SIGNATURES

Pursuant to the requirements of the Securities Act of 1933 as amended the registrant has duly caused this registration statement to be signed

on its behalf by the undersigned thereunto duly authorized in the City of Charlotte State of North Carolina on March 17 2011

DUKE ENERGY CORPORATION

Registrant

By
Name James Rogers

Title Chainnan President and

Chief Executive Officer

Pursuant to the requirements of the Securities Act of 1933 as amended this registration statement has been signed below by the following

persons in the capacities and on the dates indicated

Signature Title Date

Chainnan President and

James Rogers Chief Executive Officer Principal Executive March 17 2011

Officer and Director

Group Executive and Chief Financial Officer
March 17 2011

Lynn Good Principal Financial Officer

Senior Vice President and Controller Principal
March17 2011

Steven Young Accounting Officer

Director March17 2011
William Barnet III

Alex Benardt Sr
Director March 17 2011

Director March17 2011
Michael Browning

Director March17 2011
Damel DiMicco

Director March17 2011
John Forsgren

Director March17 2011
Ann Maynard Gray

Director March17 2011
James Hance Jr

Director March17 2011
James Reinsch

Director March17 2011
James Rhodes
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Director March17 2011
Philip Sharp
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The undersigned by signing his name hereto does hereby sign this document on behalf of the registrant and on behalf of each of the above-

named persons indicated above by asterisks pursuant to power of attorney duly executed by the registrant and such persons filed with the

Securities and Exchange Commission as an exhibit hereto

By /5/ David Maltz March 17 2011

David Maltz

Attorney-in-Fact
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Exhibit Index

Exhibit

Number Description

2.1 Agreement and Plan of Merger dated as of January 2011 by and among the Registrant Diamond Acquisition Corporation and

Progress Energy Inc incorporated by reference to Exhibit 2.1 of the Registrants Cunent Report on Fonn 8-K filed on January 11

2011

Fonn of Amendment to Amended and Restated Certificate of Incorporation of the Registrant included as Annex to the joint

proxy statement/prospectus fonning part of this registration statement

5.1 Fonn of opinion of Wachtell Lipton Rosen Katz regarding legality of securities being registered

8.1 Opinion of Hunton Williams LLP regarding certain U.S federal income tax matters

8.2 Opinion of Wachtell Lipton Rosen Katz regarding certain U.S federal income tax matters

23.1 Consent of Deloitte Touche LLP Independent Registered Public Accounting Finn for Duke Energy Corporation

23.2 Consent of Deloitte Touche LLP Independent Registered Public Accounting Finn for Progress Energy Inc

23.3 Consent of Wachtell Lipton Rosen Katz to be included in Exhibit 5.1

23.4 Consent of Hunton Williams LLP to be included in Exhibit 8.1

23.5 Consent of Wachtell Lipton Rosen Katz to be included in Exhibit 8.2

24.1 Power of Attorney

24.2 Resolution of Duke Energy Corporation regarding Power of Attorney

99.1 Fonn of Proxy for Duke Energy Corporation

99.2 Fonn of Instruction Card for use by participants in Duke Energy Corporation Retirement Savings Plan Duke Energy Corporation

Savings Plan for Legacy Cinergy Union Employees Midwest and Duke Energy Corporation Retirement Savings Plan for Legacy

Cinergy Union Employees IBEW 1393 the Duke Energy Plans

993 Notice to participants in the Duke Energy Plans

99.4 Fonn of Proxy for Progress Energy Inc

99.5 Consent of J.P Morgan Securities LLC

99.6 Consent of Menill Lynch Pierce Fenner Smith Incorporated

99.7 Consent of Lazard FrŁres Co LLC

99.8 Consent of Barclays Capital Inc
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99.9 Consent of William Johnson

99.10 Consent of John Baker II

99.11 Consent of Harris DeLoach Jr

99.12 Consent of James Hyler Jr

99.13 Consent ofE Marie McKee

99.14 Consent of Carlos Saladrigas

99.15 Consent of Theresa Stone

Schedules have been omitted pursuant to Item 601 b2 of Regulation S-K copy of any omitted schedule will be furnished supplementally to

the Securities and Exchange Commission upon request

Tohe filedhy amendment
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